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FR;EF^OE3. 



'^ery Practitioner knows that there is a con- 

ible number of statutes which, in the absence 

any contrary intention appearing in Wills, 

TO a very important influence thereon, and in 

ae cases, are in part grafted in, and become, 

I fill intents and purposes, parts thereof. It is 

I arefore of obvious importance, that the extent of 

^ IS influence be understood by and explained to 

I ery Testator by his Solicitor, so that the Testator 

f^xj be in possession of sufficient information on the 

Qjjject, to enable him to determine whether to adopt, 

abridge, or to negative the powers and provisions 

the statutes exerting such influence. This being 

, it has frequently occurred to the author, that it 

atild be of considerable assistance to Solicitors 

igaged in the preparation of Wills, if they had, in 

convenient and portable form, a book of reference 

I such of the statutes as particularly relate to this 

ibject. With a view of supplying this want, the 

)llowing pages have been written. The author has 

..lerein made a variety of suggestions, by means of 



iv 



which he has introduced and linked together, sections 
from a considerable number of very important Acts 
of Parliament. These sections are set out verbatim. 
Special reference is made to the Wills Amendment 
Act, to Charitable Uses, and Gifts to Charities, to the 
appointment of Testamentary Guardian, to Invest- 
ments by and the powers of Trustees under Lord St. 
Leonards' and Lord Cranworth's Acts respectively ; 
whilst several other acts, requiring attention from 
the Practitioner, are incidently referred to, all which, 
the author confidently hopes may be of use to 
Solicitors and their Articled Clerks, not only in the 
preparation of Wills, but also in construing them. 

Zlst January^ 1874. J. R. 
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WILLS. 



In taking instructions for Wills, a Solicitor should Partmciars 
^ ' of the pro- 

obtain particulars of the Testator's property of every S^JS ol 

1 • J •■ 1 1 • • . .1 by Will, to 

kind, whether m possession, reversion, remainder or te obtained. 
expectancy ; also of any property oyer which he has 
any general or special powers of appointment. It is 
almost impossible to prepare a proper Will without 
this information, yet in too many cases. Testators 
endeavour to give their professional advisers as little 
information on this subject as possible, from a 
dislike to disclose their family aflPairs. He should PaHacuiaw 

*' of liens, 

state accurately what liens, mortgages, charges or SS^f?; 
incumbrances afltect such property, or any partce^^e^g 

■^ * "^ *' ^ such pro- 

thereof. If his property, or any part thereof will p*"^- 

Payment 

probably be charged or chargeable at his death with *"*«^^- 
some one or more periodical payment or payments, 



G 

he should state out of what fund or part of his estate, 

such payment or payments is or are to be made. 

Policies of If his estate should consist partly of policies of life 

E?TeJtotor. insurance purchased by him, the Solicitor should 

obtain full particulars of them and the Testator 

should provide a fund out of which his executor 

Payment of may pay the premiums and keep the policies on 

ttLereon. f^^ rfij^^ Tcstator should also state the places of 

Particulars •*• 

to^me^OT" abode of the persons assured ; of course in such a 

lives 

assured, casc hc should givc, if he have not given, notice to 
the Assurance Offices of the assignment of the 

]^j^^t. policies, as required by the Policies of Assurance 
Act, 1867, 30 and 31 Vic. Cap. 144, by section 3 
of which it is enacted that :— 

'* No Assignment made after the passing of this Act of a 
Policy of Life Assurance shall confer on the Assignee therein 
named, his Executors, Administrators, or Assigns, any Right to 
sue for the Amount of such Policy, or the Monies assured or 
secured thereby, until a written Notice of the Date and Purport 
of such Assignment shall have been given to the Assurance 
Company, liable under such Policy, at their principal Place of 
Business for the time being, or in case they have two or more 
principal Places of Business, then at some one of such principal 
places of Business, either in England or Scotland or Ireland, 
and the Date on which such Notice shall be received shall 
regulate the Priority of all Claims under any Assignment ; and 
a Payment bond fide made in respect of any Policy by any 
Assurance Company before the Date on which such Notice 
shall have been received shall be" as valid against the Assignee 
giving such Notice as if this Act had not been passed,'' 



The Solicitor should ascertain whether the Testator fJg^^lS^, 
has any judgment debts ; and, whether any attempts 
have been made to enforce his rights by execution ; 
if not, they should be registered and enforced by^l^^J*^ 
execution, and the writs of execution should also be tSr^. 
registered, and, if necessary, both judgment and 
execution kept re-registered every five years. See on Re-registra- 
this subject 22 and 23 Vic. Cap. 35 — 23 and 24 Vic, 
Cap. 38 and 27 and 28 Vic. Cap. 112. 

If the Testator have any money secured by Bills Biiia of sale. 
of Sale, advise him not to neglect to re-register them '^f^^ 
before the expiration of the five years from the*^*^**°* 
original registration. See the Bills of Sale Act 17 
and 18 Vic. Cap. 36 and the 29 and 30 Vic. Cap. 96. 
The eflfect of such neglect, would be to render such 
Bills of Sale void as against creditors. If thCmSSf^y 

Will 

Testator have any general, or other, powers of 
appointment which he can by deed or will exercise 
for his own benefit, or in favor of some other person ^l%f^ 
or persons, ascertain distinctly, what appointment or 
appointments he wishes to make. 

By virtue of the 27th Sec. of the Wills Amend- ^iament 
ment Act 1 Vic. Cap. 26 it is enacted : — 

"27. That a general Devise of the Real Estate of theTestator, 
or of the Real Estate of the Testator in any Place or in the 
Occupation of any Person mentioned in his Will, or other- 
wise described in a general Manner, shall be construed to 
include any Real Estate, or any Real Estate to which such 
Description shall extend (as the Case may be)^ which he may 
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have Power to appoint in any Manner he may think proper, 
and shall operate as an Execution of such Power, unless a 
contrary Intention shall appear by the Will; and in like 
Manner a Bequest of the Personal Estate of the Testator, or 
any Bequest of Personal Property described in a general 
Manner, shall be construed to include any Personal Estate, or 
any Personal Estate to which such Description shall extend 
(as the Case may be), which he may have Power to appoint 
in any Manner he may think proper, and shall operate as an 
Execution of such Power, unless a contrary Intention shall 
appear by the Will." 

Special ^^^^ section however does not apply to special 

powers. 

powers. 
i^^g Ascertain whether the Testator wishes the pro- 

Kmg'8 Act. yjgjQjjg q£ ^jjg ^^^ knowtt as Locke King's Act ; and 

Payment of ^'^^ "^^* ^^ cxplain it, 17 and 18 Vic. Cap. 113 and 
&?,?^'of30 and 31 Vic. Cap. 69 to take efifect as to any 

mortgaged 

property to be devised by his Will. By Sec. 1 of the 
17 and 18 Vic. Cap. 113 it is enacted as follows: — 

" I. When any Person shall, after the Thirty-first Day of 
December One thousand eight hundred and fifty-four, die seised 
of or entitled to any Estate or Interest in any Land or other 
Hereditaments which shall at the Time of his Death be 
charged with the Payment of any Sum or Sums of Money by 
way of Mortgage, and such Person shall not, by his Will or 
Deed or other Document, have signified any contrary or other 
Intention, the Heir or Devisee to whom such Land or Heredi- 
taments shall descend or be devised shall not be entitled to 
have the Mortgage Debt discharged or satisfied out of the 
Personal Estate or any other Real Estate of such Person, 
but the Land or Hereditaments so charged shall, as between 
the different •Persons claiming through or under the deceased 
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Person, be primarily liable to the Payment of all Mortgage 
Debts with which the same shall be charged, every Part 
thereof, according to its Value, bearing a proportionate Part 
of the Mortgage Debts charged on the whole thereof : Pro- 
vided always, that nothing herein contained shall affect or 
diminish any Right of the Mortgagee on such Lands or Here- 
ditaments to obtain flill Payment or Satisfaction of his Mort- 
gage Debt either out of the Personal Estate of the Person so 
dying as aforesaid or otherwise : Provided also, that nothing 
herein contained shall affect the Rights of any Person claiming 
under or by virtue of any Will, Deed, or Document already 
made or to ^be made before the First Day of January One 
thousand eight hundred and fifty-five." 

By the Aot of 30 and 31 Vic. Cap. 69 after reciting Act to ex- 
that:— "By an Act passed in the 17th and 18th*^8*«^°*- 
Year of Her present Majesty it is enacted, among 
other things, when any person shall, after the 31st 
of December 1854, die seised of or entitled to any 
estate or interest in any land or other hereditaments 
which shall at the time of his death be charged 
with the payment of any sum or sums of money by 
way of mortgage, and such person shall not, by his 
will or deed or other document, have signified any 
contrary or other intention, the heir or devisee to 
whom such land or hereditaments shall descend or 
be devised shall not be entitled to have the mortgage- 
debt discharged or satisfied out of the personal estate 
or any other real estate of such person, but the land 
or hereditaments so charged shall, as between the 
different persons claiming through or under the 
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deceased person, be primarily liably to the pay- 
ment of all mortgage-debts with which the same 
shall be charged ; every part thereof, according to its 
value, bearing a proportionate part of the mortgage- 
debts charged on the whole thereof : and that doubts 
may exist upon the construction of the said Act: and 
that it is expedient that such doubts should for the 
future be removed :" it is enacted as follows : — 

'* I. In the Construction of the Will of any Person who may 
die after the Thirty-first Day of December One thousand eight 
hundred and sixty-seven, a general Direction that the Debts 
or that all the Debts of the Testator shall be paid out of his 
Personal Estate shall not be deemed to be a Declaration of 
an Intention contrary to or other than the Rule established by 
the said Act, unless such contrary or other Intention shall be 
further declared by Words expressly or by necessary Impli- 
cation referring to all or some of the Testator's Debts or Debt 
charged by way of Mortgage on any Part of his Real Estate. 

'* 2. In the Construction of the said Act and of this Act, the 
Word * Mortgage * shall be deemed to extend to any Lien for 
unpaid Purchase Money upon any Lands or Hereditaments 
purchased by a Testator." 

If the Testator do not wish these Acts to operate 
on his property, get him to state distinctly what 
disposition he wishes to be made of such property, 
as would otherwise be affected by these statutes, so 
that if his executors should be compelled to pay off 
or discharge mortgages or liens for unpaid purchase 
money, they, or his trustees, might be enabled, if 
necessary, to sell the mortgaged premises, or the 
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premises subject to such liens, for the purpose of 
recouping to his general persona] estate, the amount 
of the mortgage or purchase -money so paid by them 
thereout. He should be asked whether he wishes inTcstmente 

in Ireland. 

to restrain his executors or trustees from investing 
monies, on securities in Ireland ; in that case his 
Will must contain an express restriction against 
such investments, as by statute 4 and 5 Wm. 4 Cap. 
29 it is enacted as follows : — 

"Whereas in last Wills and other Testamentary Dispo- 
sitions, and in Marriage and other Settlements of Real and 
Personal Property, and in other Deeds, Agreements, or 
Writings, a Direction, Trust, or Power is often given, created, 
or reserved to lay out or invest Money at Interest on Real 
Securities, in England, Wales, or Great Britain, or to sell and 
convert into Money Real or Leasehold Estates, or Govern, 
ment or Parliamentary Securities, or Securities of Foreign 
States, or other Property, and to lay out or invest the Money 
arising from such Sale and Conversion on Real Securities : 
And vi^hereas from the Abundance of Capital in Great Britain 
the Interest of Money is very much reduced, and the Interest 
to be procured on Money in Ireland is much higher than the 
Interest to be procured on Money in Great Britain : And 
whereas manifest Improvement has taken place in the Condi- 
tion and Security of Landed Property in Ireland, which it is 
desirable to encourage and advance : And whereas it would 
be highly beneficial to both Great Britain and Ireland if the 
Loan of Money on Landed Securities in Ireland was facili- 
tated : Be it therefore enacted by the King's most Excellent 
Majesty, by and with the Advice and Consent of the Lords 
Spiritual and Temporal, and Commons, in this present Parlia- 
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ment assembled, and by the Authority of the same, That 
from and after the passing of this Act it shall be lawful for 
any Person or Persons who, under or by virtue of any Direc- 
tion, Trust, or Power already given, created, or reserved, or 
hereafter to be given, created, or reserved as aforesaid, is or 
are or shall be authorized or directed to lend Money at 
Interest on Real Securities, in England, Wales, or Great Britain, 
to lend the same or any Part thereof at Interest on Real 
Securities in Ireland in the same Manner in all respects as if 
such Investment had been expressly authorized in or by such 
Direction, Trust, or Power as aforesaid ; and such Person or 
Persons shall not, on account of his or their so lending Money 
on Real Securities in Ireland, be considered in a Gjurt of 
Equity guilty of any Breach of Trust, or held accountable 
further or otherwise than if the Money had been laid out by 
him or them on Real Securities in England, Wales, or Great 
Britain. 

" II. Provided always, and be it further enacted. That all 
Loans of Money on Real Securities in Ireland under this Act 
in which any Minor or unborn Child or Person of unsound 
Mind is or may be interested shall be made by the Direc- 
tion and under the Authority of the Court of Chancery or 
Exchequer in England, such Direction or Authority being 
obtained in any Cause upon Petiti6n in a summary Way. 

**III. And be it further enacted. That in all Cases of 
Trustees or Public Bodies lending Money on Real Securities 
in Ireland under the Authority of this Act, it shall be lawful 
for any Court of Equity in England to make all such Orders 
and Decrees for enforcing Payment of the Principal and 
Interest thereby secured, or any Part thereof, as if the said 
Lands and Hereditaments were situate in England or Wales ; 
and it shall be lawful for the Party or Parties obtaining such 
Orders or Decrees to cause a Copy of such Orders or Decrees, 
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under the Seal of the Court by which the same shall have 
been made, to be exemplified, and certified to the Lord 
Chancellor, Lord Keeper or Lords Commissioners of the 
Great Seal of Ireland for the Time being, or to the Barons of 
His Majesty's Court of Exchequer in Ireland, whereon the said 
Lord Chancellor, Lord Keeper, or Lords Commissioners for 
the Custody of the said Great Seal of Ireland, or the said 
Barons of the said Court of Exchequer in Ireland, shall forth- 
with cause such Copy of such Order or Decree, when it shall 
be presented to them respectively so exemplified, to be 
enrolled, either in the Rolls of the Court of Chancery or in 
the said Court of Exchequer, as the Case may be, and shall 
cause all such Process to issue against the said Lands and 
Hereditaments comprised in the said Securities, and the Party 
or Parties against whom such Decrees or Orders shall be 
obtained, and his, her, or their Real and Personal Estate, 
Goods, Chattels, and Effects, in Ireland, in order to enforce 
Obedience to and Performance of the same, in such Manner* 
and Form, and with such Force and Effect, as if the Cause 
wherein such Order or Decree shall have been made had 
been originally cognizable by and instituted in the said Courts 
of Chancery or Exchequer in Ireland ; and it shall be lawful 
for the said Lord Chancellor, Lord Keeper, or Lords Commis- 
sioners of the Great Seal in Ireland, or the said Barons of the 
said Court of Exchequer in Ireland, to make such Order or 
Orders in respect of or consequent upon such Process against 
the Party or Pa.rties, or in respect of the said Lands, or the 
Real and Personal Estate, Goods, Chattels, or Effects of the 
said Party or Parties, as he or they shall from Time to Time 
think fit, or for Payment of all or any of the Monies levied or 
received by virtue thereof into the Bank of Ireland, with the 
Privity of the Accountant General of the said Courts of 
Chancery and Exchequer in Ireland respectively, to the Credit 
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or for the Benefit of the Party or Parties who shall have 
obtained such Order or Decree, or to the Credit of the Cause 
in which such Order or Decree shall have been made ; and 
the Governor and Company of the Bank of Ireland are hereby 
authorized and required to receive and hold all such Monies^ 
subject to the Orders of the said Court of Chancery in Ireland ; 
Provided always, that no such Monies shall be charged with 
or subject to Poundage for the Usher of the said Court of 
Chancery in Ireland, or otherwise, where the same shall be 
paid out by Order of the said last-mentioned Court : And Pro- 
vided always, that no Security for Costs shall be required to 
be given in Ireland by any Party or Parties enforcing in 
manner aforesaid the Execution of such Orders or Decrees of 
any Court of Equity in England as hereinbefore mentioned. 

*' IV. Provided always, and be it enacted, That every such 
Loan shall be made with the Consent of the Person or Persons, 
if any, whose Consent may be required as to the Investment 
of such Money upon Real Securities in England, Wales, or 
Great Britain, testified in the Manner required by such Direc- 
tion, Trust, or Power. 

" V. Provided also, and be it enacted. That the Provisions 
of this Act shall not apply to any Case in which such Direc- 
tion, Trust, or Power as aforesaid doth or shall or may con- 
tain any express Restriction against the Investment of such 
Money as aforesaid on Securities in Ireland. 

*' VI. Provided always, and be it further enacted. That 
nothing contained in this Act shall relieve or be construed to 
relieve any Person or Persons intrusted or clothed with such 
Direction, Trust, or Power as aforesaid from any Responsi- 
bility as to Title, Security, or otherwise, either at Law or in 
Equity, save that having lent and advanced such Money as 
aforesaid on Real Securities in Ireland instead of having 
invested such Money on Real Securities in England, Wales, or 
Great Britain." 
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See also 22 and 23 Vic, Cap. 35 Sec. 32 as to 
investments by Trustees on real securities in or on 
Stock of the Bank of Ireland. 

The Testator should state fully his wishes on 
the subject of investments by and the powers he 
wishes conferred on his trustees, particularly as 
to changing investments, or leaving them as the 
Testator has left them; as only certain invest- 
ments are permitted by Courts of Equity, and in the 
absence of any contrary intention appearing in his 
Will, certain powers will be conferred by various ^^yf*" 
statutes. By the 32nd Sec. of the 22 and 23 Vic. 
Cap. 35 it is enacted : — 

"XXXII. When a Trustee, Executor, or Administrator 
shall not, by some Instruments creating his Trust, be expressly 
forbidden to invest any Trust Fund on Real Securities, in any 
Part of the United Kingdom, or on the Stock of the Bank of 
England or Ireland, or on East India Stock, it shall be lawful 
for such Trustee, Executor, or Administrator to invest such 
Trust Fund on such Securities or Stock ; and he shall not be 
liable on that Account as for a Breach of Trust, provided that 
such Investment shall in other respects be reasonable and 
proper.'* 

By Sections 10, 11 and 12, of 23 and 24 Vic. 
Cap. 38, it is enacted as follows : — 

"X. It shall be lawful for the Lord Chancellor, Lord 
Keeper, or Lords Commissioners for the Custody of the Great 
Seal of England, with the Advice and Assistance of the Master 
of the Rolls, the Lords Justices of the Court of Appeal in 
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Chancery, and the Vice-Chancellors of the said Court, or any 
Three of them, and for the Lord Chancellor of Ireland, with 
the Advice and Assistance of the Lords Justices of Appeal and 
the Master of the Rolls in Ireland, to make such General 
Orders from Time to Time as to the Investment of Cash under 
the Control of the Court, either in the Three per Cent. Con- 
solidated, or Reduced, or New Bank Annuities, or in such other 
Stocks, Funds, or Securities as he or they shall, with such 
Advice or Assistance, see fit ; and it shall be lawful for the 
Lord Chancellor, Lord Keeper, or Lords Commissioners in 
England, and for the Lord Chancellor in Ireland, to make such 
Orders as he or they shall deem proper for the Conversion of 
any Three per Cent. Bank Annuities now standing or which 
may hereafter stand in the name of the Accountant General 
of the said Court of Chancery, in trust in any Cause or Matter, 
into any such other Stocks, Funds, or Securities upon which, 
by any such General Order as aforesaid. Cash under the 
Control of the Court may be invested ; all Orders for such 
Conversion of Bank Annuities, into other Funds or Securities, 
to be made upon Petition, to be presented by any of the 
Parties interested, in a summary Way, and such Parties shall 
be served with Notice thereof as the Court shall direct. 

** XL When any such General Order as aforesaid shall have 
been made it shall be lawful for Trustees, Executors, or 
Administrators having Power to invest their Trust Funds 
upon Government Securities, or upon Parliamentary Stocks, 
Funds, or Securities, or any of them, to invest such Trust Funds, 
or any part thereof, in any of the Stocks, Funds, or Securities 
in or upon which by such General Order Cash under the 
Control of the Court may from Time to Time be invested. 

'* XII. Clause Thirty-two of the said Act of the Twenty- 
second and Twenty-third of Queen Victoria, Chapter Thirty, 
five, shall operate retrospectively/' 
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By Section 25 of the 23 and 24 Vic, Cap. 145 it 
is enacted as follows : — 

'* XXV. Trustees having Trust Money in their Hands which 
it is their Duty to invest at Interest shall be at liberty, at their 
Discretion, to invest the same in any of the Parliamentary 
Stocks or Public Funds, or in Government Securities, and such 
Trustees shall also be at liberty, at their Discretion, to call in 
any Trust Funds invested in any other Securities than as 
aforesaid, and to invest the same on any such Securities as 
aforesaid, and also from Time to Time, at their Discretion, to 
vary any such Investments as aforesaid for others of the same 
Nature : Provided always, that no such original Investment as 
aforesaid (except in the Three per Cent. Consolidated Bank 
Annuities), and no such Change of Investment as aforesaid, 
shall be made where there is a Person under no Disability 
entitled in possession to receive the Income of the Trust Fund 
for his Life, or for a Term of Years determinable with his 
Life, or for any greater Estate, without the consent in Writing 
of such Person," 

By the Chancery General Order of 1st February ^J^. 
1861 made in pursuance and execution of theJ^ileiT^M 

to invest- 

powers given by the statute 23 and 24 Vict. c. 38 »«*»*»• 
it is ordered that : — 

" I. Cash under the control of the Court may be invested in 
Bank Stock, East India Stock, Exchequer Bills, and £2 los. 
per cent. Annuities, and upon mortgage of freehold and copy- 
hold Estates respectively in England and Wales, as well as in 
Consolidated £3 per cent. Annuities, Reduced £3 per cent. 
Annuities, and New £3 per cent. Annuities. 

" II. Every Petition for the purpose of the Conversion of any 

£3 per cent. Bank Annuities into any other of the Stocks' 

B 
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Funds, or Securities hereinbefore mentioned, shall be served 
upon the Trustees, if any, of such Bank £3 per cent. 
Annuities, and upon such other persons, if any, as the Court 
shall think fit. 

By the 25 and 26 Vic. Cap. 108 Sec. 2. it is 
enacted : — 

*' II. And whereas it is expedient that Trusts and Powers to 
dispose of Land by way of Sale, Exchange, Partition, or En- 
franchisement should be extended in the Manner hereinafter 
appearing : 

" Every Trustee and other Person now or hereafter to 
become authorized to dispose of Land by way of Sale, Ex- 
change, Partition, or Enfranchisement may, unless forbidden 
by the Instrument creating the Trust or Power, so dispose of 
such Land with an Exception or Reservation of any Minerals, 
and with or without Rights and Powers of or incidental to 
the working, getting, or carrying away of such Minerals, or 
may (unless forbidden as aforesaid) dispose of by way of 
Sale, Exchange, or Partition the Minerals, with or without 
such Rights or Powers separately from the Residue of the 
Land, and in either Case without Prejudice to any future 
Exercise of the Authority with respect to the excepted 
Minerals, or (as the Case may be) the undisposed-of Land ; 
but this Enactment shall not enable any such Disposition as 
aforesaid without the previous Sanction of the Court of 
Chancery, to be obtained on Petition in a summary Way of 
the Trustee or other Person authorized as aforesaid, which 
Sanction once obtained shall extend to the enabling from 
Time to Time of any Disposition within this Enactment of any 
Part or Parts of the Land comprised in the Order to be made 
on such Petition, without the Necessity of any further or other 
Application to the Court. 
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By the 30 and 31 Vic. Cap. 132 after reciting: — 

That " by an Act passed in the Session holden in the Twenty- 
second and Twenty-third Years of Her present Majesty, 
Chapter Thirty-five, ' to further amend the Law of Property, 
and to relieve Trustees,' It is enacted, that * when a Trustee, 
Executor, or Administrator shall not by some Instruments 
creating- his Trust be expressly forbidden to invest any Trust 
Fund on Real Securities in any Part of the United Kingdom, 
or on the Stock of the Bank of England or Ireland, or on East 
India Stock, it shall be' lawful for such Trustee, Executor, or 
Administrator to invest such Trust Fund on such Securities or 
Stock, and he shall not be liable on that account as for a 
Breach of Trust, provided that such Investment shall in other 
respects be reasonable and proper : ' 

" And reciting that doubts had arisen as to the legal Effect 
and Signification of the Words * East India Stock * in the said 
Act mentioned ; '* 

It is enacted as follows: — 

" I. The Words "East India Stock " in the said Act passed 
in the Session holden in the Twenty-second and Twenty-third 
Years of Her Majesty, Chapter Thirty-five, shall include and 
express as well the East India Stock which existed previously 
to the Thirteenth Day of August One thousand eight hundred 
and fifty-nine, when the said Act received the Assent of Her 
Majesty, as East India Stock charged on the Revenues of 
India, and created under and by virtue of any Act or Acts of 
Parliament which received Her Majesty's Assent on or after 
the Thirteenth Day of August One thousand eight hundred 
and fifty nine; and it shall be lawful for every Trustee, 
Executor, or Administrator to invest any Trust Fund in his 
Possession or under his Control in the Stock created by the 
last-mentioned Act or Acts to the same Extent, and for the 

b2 
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same Purposes and Objects, as he can now invest such Trust 
Fund in the East India Stock which existed previously to the 
Thirteenth Day of August One thousand eight hundred and 
fifty-nine. 

*' II. It shall be lawful for every Trustee, Executor, or Ad- 
ministrator to invest any Trust Fund in his Possession or 
under his Control in any Securities the Interest of which is or 
shall be guaranteed by Parliament to the same Extent and in 
the same Manner as he may invest such Trust Fund in such 
Securities as aforesaid.'* 

S^lS? By the Debenture Stock Act 1871, 34 and 35 Vic. 

1871* 

Cap. 27, it is enacted as follows : — 

I. Where a Power has before the passing* of this Act been 
or shall at any time hereafter be given to Trustees to invest 
Trust Funds in the Mortgages or Bonds of a Railway Company 
or of any other Description of Company, such Power shall, 
unless the contrary is expressed in the Instrument creating the 
Power, be deemed to include a Power to invest such Funds in 
the Debenture Stock of a Railway Company or such other 
Company as aforesaid, and an investment of Trust Funds in 
Debenture Stock may be made accordingly. 

" II. The expression * Trustees ' shall include Executors and 
Administrators and any other Persons holding Funds in a 
fiduciary capacity.'' 

tS^^b^- If ^^ '^ish to modify or extend any of the powers 
Leo^v*' given to trustees by Lord St. Leonards' Act, 22 and 
2^7^; 23 Vic. Cap. 35 or Lord Cranworth's Act 23 and 
NotesTh^re- 24 Vic. Cap. 145 he should state to what extent, 

on* 

as by Sec. 32 of the latter Act it is enacted as 
follows : 

" XXXII. None of the Powers or Incidents hereby conferred 
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or annexed to particular Offices, Estates, or Circumstances 
shall take effect or be exerciseable if it is declared in the 
Deed, Will, or other Instrument creating such Offices, 
Estates, or Circumstances that they shall not take effect ; and 
where there is no such Declaration, then if any Variations or 
Limitations of any of the Powers or Incidents hereby conferred 
or annexed are contained in such Deed, Will, or other Instru- 
ment, such Powers or Incidents shall be exerciseable or shall 
take effect only subject to such Variations or Limitations." 

He should state out of what fund his debts are to 
be paid, and if necessary, he should give ample 
powers of sale to raise money to pay them. 

If he wish his copyholds to be sold, to pay debts ; S^'^off 
see that he gives his executors a power of sale, as by l^fwy 
so doing, their admittance to the copyholds will be 
unnecessary, and his estate will save the fine and 
fees which his executors would have to pay, if the 
copyholds were devised to them on trust for sale. 
Of course to have this eflfect, the executors would 
have to sell promptly, before the Lord of the Manor 
had seized the copyholds quousque. In the absence g^®^. 
of special stipulation to the contrary certain powers ^' 
will be conferred on the trustees by statute. 

By Sec. 14 of 22 and 23 Vic. Cap. 35 it isStotoj^SJ 
enacted : — ■*^' 

** XrV. Where by any Will which shall come into operation 
after the passing of this Act the Testator shall have charged 
his Real Estate or any specific Portion thereof with the Pay- 
ments of his Debts, or with thePayment of any Legacy or other 
specific Sum of Money, and shall have devised the Estate so 
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charged to any Trustee or Trustees for the whole of his 
Estate or Interest therein, and shall not have made any 
express Provision for the raising of such Debt, Legacy, or 
Sum of Money out of such Estate, it shall be lawful for the said 
Devisee or Devisees in Trust, notwithstanding any Trusts 
actually declared by the Testator, to raise such Debts, Legacy, 
or Money as aforesaid by a Sale and absolute Disposition by 
Public Auction or Private Contract of the said Hereditaments or 
any Part thereof, or by Mortgage of the same, or partly in one 
Mode and partly in the other, and any Deed or Deeds of 
Mortgage so executed may reserve such Rate of Interest and 
fix such Period or Periods of Repayment as the Person or 
Persons executing the same shall think proper." 

By Sections 1 to 10, both inclusive, of the 23rd 
and 24th Vic. Cap. 145 it is enacted : — 

" I. In all Cases where by any Will, Deed, or other Instru- 
ment of Settlement it is expressly declared that Trustees or 
other Persons therein named or indicated shall have a Power 
of Sale, either generally, or in any particular Event, over any 
Hereditaments named or referred to in or from Time to Time 
subject to the Uses or Trusts of such Will, Deed, or other 
Instrument, it shall be lawful for such Trustees or other 
Persons, whether such Hereditaments be vested in them or 
not, to exercise such Power of Sale by selling such Heredita- 
ments^ either together or in Lots, and either by Auction or 
private Contract, and either at One Time or at several Times, 
and (in case the Power shall expressly authorize an Exchange) 
to exchange any Hereditaments which for the Time being 
shall be subject to the Uses or Trusts aforesaid for any other 
Hereditaments in England or Wales or in Ireland (as the Case 
maybe), and upon such Exchange to give or receive any 
Money for Equality of Exchange. 
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" II. It shall be lawful for the Persons making any such 
Sale or Exchange to insert any such special or other Stipula- 
tions, either as to Title or Evidence of Title, or otherwise, 
in any Conditions of Sale, or Contract for Sale or Exchange, 
as they shall think fit, and also to buy in the Hereditaments 
or any Part thereof at any Sale by Auction, and to rescind or 
vary any Contract for Sale or Exchange, and to re-sell the 
Hereditaments which shall be so bought in, or as to which the 
Contract shall be so rescinded, without being responsible for 
any Loss which may be occasioned thereby, and no Purchaser 
under any such Sale shall be bound to inquire whether the 
Persons making the same may or may not have in contem- 
plation any particular Re-investment of the Purchase Money 
in the Purchase of any other Hereditaments or otherwise. 

" III. For the Purpose of completing any such Sale or Ex-? 
change as aforesaid, the Persons empowered to sell or ex- 
change as aforesaid shall have full Power to convey or other^ 
wise dispose of the Hereditaments in question, either by way 
of Revocation and Appointment of the Use, or otherwise, as 
may be necessary. 

" IV. The Money so received upon any such Sale or for 
Equality of Exchange as aforesaid shall be laid out in the 
Manner indicated in that Behalf in the Will, Deed, or Instru- 
ment containing the Power of Sale or Exchange, or if no such 
Indication be therein contained as to all or any Part of such 
Money, then the same shall with all convenient Speed be laid 
out in the Purchase of other Hereditaments in Fee Simple in 
possession to be situate in England or Wales or in Ireland (as 
the case may be), or of Lands of a Leasehold or Copyhold or 
Customary Tenure which, in the Opinion of the Persons 
making the Purchase, are convenient to be held therewith or 
with any other Hereditaments for the Time being, subject to 
the subsisting Uses or Trusts of the same Will, Deed, or other 
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Instrument of Settlement in which the Power of Sale or Ex- 
change was contained ; and all such Hereditaments so to be 
purchased or taken in Exchange as aforesaid as shall be 
Freeholds of Inheritance shall be settled and assured to the 
Uses, upon and for the Trusts, Intents, and Purposes, and 
with, under, and subject to the Powers, Provisoes, and Decla- 
rations, to which the Hereditaments sold or given in Exchange 
were or would have been subject, or as near thereto as the 
Deaths of Parties and other intervening Accidents will admit 
of, but not so as to increase or multiply Charges ; and all 
such Hereditaments so to be purchased or taken in Exchange 
as aforesaid as shall be of Leasehold or Copyhold or Custo- 
mary Tenure shall be settled and assured upon and for such 
Trusts, Intents, and purposes, and with, under, and subject 
to such Powers, Provisoes, and Declarations, as shall as 
nearly as may be correspond with and be similar to the 
aforesaid Uses, Trusts, Intents, and Purposes, Powers, 
Provisoes, and Declarations, but not so as to increase 
or multiply Charges, and so that if any of the Here- 
ditaments so to be purchased shall be held by Lease for 
Years the same shall not vest absolutely in any Tenant in 
Tail by Purchase who shall not attain the Age of Twenty-one 
Years; and any such Purchase as aforesaid may be made 
subject to any special Conditions as to Title or otherwise: 
Provided that no Leasehold Tenement shall be purchased 
under the Powers hereinbefore contained which is held for a 
less Period than Sixty Years. 

'* V. Provided nevertheless. That it shall be lawful for the 
Persons exercising any such Power as aforesaid, if they shall 
think fit, to apply any Money to be received upon any Sale or 
for Equality of Exchange as aforesaid, or any part thereof, in 
lieu of purchasing Lands therewith, in or towards paying off 
or discharging any Mortgage or other Charge or Incumbrance 
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which shall or may affect all or any of the Hereditaments 
which shall then be subject to the same Uses or Trusts as 
those to which the Hereditaments sold or given in Exchange 
were or was subject. 

" VI. No Money arising from any such Sale or Exchange of 
lands or Hereditaments in England or Wales shall be laid out 
in the Purchase of Lands or Hereditaments situate elsewhere 
than in England or Wales, and no lands situate in England or 
Wales shall, under any such Power as aforesaid, be exchanged 
for any Lands or Hereditaments situate elsewhere than in 
England or Wales ; and no money arising from any such Sale 
or Exchange of Lands in Ireland shall be laid out in the Purchase 
of Lands or Hereditaments situate elsewhere than in Ireland, 
and no Lands or Hereditaments situate in Ireland shall, under 
any such Power as aforesaid, be exchanged for any Lands or 
Hereditaments situate elsewhere than in Ireland. 

" VII. Until the Money to be received upon any Sale or for 
Equality of Exchange as aforesaid shall be disposed of in the 
Manner herein mentioned, the same shall be invested at 
Interest for the Benefit of the same Parties who would be 
entitled to the Hereditaments to be purchased therewith as 
aforesaid, and the Rents and Profits thereof in case such 
Purchase and Settlement as aforesaid were then actually 
made. 

" VIII. It shall be lawful for any Trustees of any Lease- 
holds for Lives or Years which are renewable from Time to 
Time, either under any Covenant or Contract or by Custom or 
usual Practice, if they shall in their Discretion think fit, and it 
shall be the Duty of such Trustees, if thereunto required by 
any Person having any beneficial Interest, present or future or 
contingent, in such Leaseholds, to use their best Endeavours 
to obtain from Time to Time a renewed Lease of the same 
Hereditaments on the accustomed and reasonable Terms, 
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and for that Purpose it shall be lawful for any such Trustees 
from Time to Time to make or concur in making such Sur- 
render of the Lease for the Time being* subsisting, and to do 
all such other Acts as shall be requisite in that Behalf; but 
this Section is not to apply to any Case where by the Terms 
of the Settlement or Will the Person in possession for his life 
or other limited Interest is entitled to enjoy the same without 
any Obligation to renew the Lease or to contribute to the 
Expense of renewing the same. 

" IX. In case any Money shall be required for the Purpose 
of paying for Equality of Exchange as aforesaid, or for Re- 
newal of any Lease as aforesaid, it shall be lawful for the 
Persons effecting such Exchange or Renewal to pay the same 
out of any Money which may then be in their Hands in Trust 
for the Persons beneficially interested in the Lands to be taken in 
Exchange, or comprised in the renewed Lease, whether arising 
by any of the Ways and Means hereinbefore mentioned or 
otherwise, and notwithstanding the Provisions for the Applica- 
tion of Money arising from Sales or Exchanges hereinbefore 
contained ; and if they shall not have in their Hands as afore- 
said sufficient Money for the Purposes aforesaid, it shall be 
lawful for such Persons to raise the Money required by Mort- 
gage of the Hereditaments to be received in Exchange or 
contained in the renewed Lease (as the Case may be), or of 
any other Hereditaments for the Time being subject to the 
subsisting Uses or Trusts to which the Hereditaments taken 
in Exchange or comprised in the renewed Lease (as the Case 
may be) shall be subject, and for the purpose of effecting such 
Mortgage such Persons shall have the same Powers of con- 
veying or otherwise assuring as are herein contained with 
reference to a Conveyance on Sale ; and no Mortgagee 
advancing Money upon such Mortgage purporting to be made 
under this Power shall be bound to see that such Money is 
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wanted, or that no more is raised than is wanted for the 
Purposes aforesaid. 

'* X. No such Sale or Exchange as aforesaid, and no Pur- 
chase of Hereditaihents out of Money received on any such 
Sale or Exchange as aforesaid, shall be made without the 
Consent of the Person appointed to consent by the Will, Deed, 
or other Instrument, or if no such Person be appointed, then 
of the Person entitled in possession to the Receipt of the Rents 
and Profits of such Hereditaments, if there be such a Person 
under no Disability ; but this Clause shall not be taken to 
require the Consent of any Person where it appears from the 
Will, Deed, or other Instrument to have been intended that 
such Sale, Exchange, or Purchase should be made by the 
Person or Persons making the same without the Consent of 
any other Person." 

If the Testator wish to alter or narrow any of Note on 

•'the 

these powers, he should state to what extent ; his 

Will should express his intention. If he wish to Leases and 

, Bales of aet- 

restram his trustees from exercising the powers ^^^J. ^^^^j 
conferred on them by the 19th and 20th Vic. Oap, 
120, intituled " An Act to facilitate leases and sales 
of settled estates," or the Amendment Act of 21 and Amena-^ 

ment Act. 

22 Vic. Cap, 77, he should let his intention be 
clearly expressed in his Will. 

The better plan for a Testator to adopt, is to suggesuoBs. 
let his Will contain, and properly express, all neces- 
sary powers of sale, and other necessary powers of 
leasing, without reference to the statutes ; but his 
particular attention should be drawn to them, so 
that he may use his discretion in inserting a declara* 
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liti^rtSSrtion regulating the statutory powers, as by 19 and 
tonrpowTB. 2Q yj^ (.^p J20 Sec. 26, it is enacted that :— 

'* XXVI. The Court shall beat liberty to exercise any of the 
Powers conferred on it by this Act whether the Court shall have 
already exercised any of the Powers conferred by this Act in 
respect of the same Property, or not ; but no such Powers shall 
be exercised if an express Declaration or manifest Intention that 
they shall not be exercised is contained in the Settlement or 
may reasonably be inferred therefrom or from extrinsic Cir- 
cumstances or Evidence : Provided always that the Circum- 
stances of the Settlement containing owers to effect similar 
Purposes shall not preclude the Court from exercising any of 
the Powers conferred by this Act, if it shall think that the 
Powers contained in the Settlement ought to be extended. — " 

ga^ The word " Settlement " as used in this Act 
has by the 1st section, several significations assigned 
to it, one of such significations being a Will, 

As the whole of this statute, and of that amend- 
ing it require careful consideration, the author 
recommends his readers to buy them at the Queen*s 
Printers, and use them as an Appendix to this book. 
mStS*teft. ^^ *^® Testator be a father haying children under 
t^c^ 21 years of age, and unmarried, he may, if he wish, 
appoint a guardian of such infants, pursuant to 
Section 8 of the statute 12 Ohas. 2nd, Cap. 24, which 
section is as follows : — 

*' VIII. And be it enacted by the Authority aforesaid that 
where any Person hath or shall have any Children under the 
age of 2 1 Years and not married at the time of his Death that it 
shall and may be lawful to and for the Father of such Children 
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whether born at the time of the Decease of the Father or at that 
Time in ventre sa mfere or whether such Father be within the Age 
of 2 1 Years or of full Age by his Deed Executed in his Lifetime 
or by his last Will and Testament in Writing in the Presence of 
two or more credible Witnesses in such Manner and from Time 
to Time as he shall respectively think fit to dispose of the 
Custody and Tuition of such Child or for and during such Time 
as he or they shall respectively remain under the Age of 2 1 
Years or any lesser Time to any Person or Persons in Posses- 
sion or Remainder." 

By the Wills Amendment Act 1 Vic, Cap, 26, ^^t^o^' ^^ 
Sec. 7, it is enacted " that no will made by any ^^d- 
person under the age of 21 years shall be valid." thereon. 
No minor therefore can appoint a guardian by 
Will. If a Testator wish to appoint a guardian, he Jf<^*^^*^« 
will state whom he wishes to be appointed, and to SSt^*^' 
avoid contests hereafter, should state in what 
religious faith he has brought up his children and 
wishes such guardian to bring them up. The 
guardian- should of course be of the same faith as 
his own. The Court of Chancery, if its aid be 
invoked, will compel a guardian to bring up its 
wards in the religious faith of their father, unless 
they have acquired settled religious convictions of 
a contrary nature, with which, for the benefit of the 
wards, it would be imprudent to interfere. 

A mother cannot appoint a guardian either by 
deed or will, as the statute gives her no power to do 
so ; but it has been decided, that ' where the father 
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has expressed no wish as to the guardian, the wish 
of the mother will be respected.' {See In re Kaye. 
Law Bep.y 1 Chancery Appeals^ page 387 J The 
father's family will, however, never be passed over, 
unless there be some very strong reason to justify 
the Court in so doing. 
Mainten- The Testator should provide for the maintenance 

anoeand ^ 

e^^tion of g^jj^ education of such infants : — in the absence of 

express stipulation to the contrary Section 26 of 23 

statutory aud 24 Vic. Cap. 145, will operate on his Will, but 

poweraasto j. ' x 

^ &S: this Section does not go far enough, he should take the 

greatest pains to provide in the most ample manner 

Notes for his wife and children, and his trustees should be 

thereon. ' 

compellable to observe his directions. The Section 
26th above referred to is as follows : — 

"XXVi. In all Cases where any Property is held by 
Trustees in Trust for an Infant, either absolutely, or con- 
tingently on his attaining the Age of Twenty-one Years, or on 
the Occurrence of any Event previously to his attaining that 
Age, it shall be lawful for such Trustees, at their sole Discre- 
tion, to pay to the Guardians (if any) of such Infant, or other- 
wise to apply for or towards the Maintenance or Education of 
such Infant, the whole or any Part of the Income to which 
such Infant may be entitled in respect of such Property, 
whether there be any other Fund applicable to the same 
purpose, or any other Person bound by Law to provide for 
such Maintenance or Education, or not ; and such Trustees 
shall accumulate all the Residue of such Income by way of 
Compound Interest, by investing the same and the resulting 
Income thereof from Time to Time in proper Securities, for 
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the Benefit of the Person who shall ultimately become entitled 
to the Property from which such Accumulations shall have 
arisen: Provided always, that it shall be lawful for such 
Trustees at any Time, if it shall appear to them expedient, to 
apply the whole or any Part of such Accumulations as if the 
same were Part of the Income arising in the then current 
Year." 

If a Testator were to rely on this Section, it would 
be likely to lead to a Chancery Suit, or to his children 
being made wards of Court, as if the trustees were 
to apply either too much or too little for mainten- 
ance, a complaining party might file a Bill for the 
purpose of making the infants wards of the Court of 
Chancery, protecting their property, and controlling 
the wide discretion given to the trustees by that 
Section. It is therefore very necessary that apro^cja 

'' " for wife a&d 

Testator avert all this, if possible, by making a wise, °*^^™* 
definite, and well considered provision for his wife 
and children, and accurately and fully stating his 
wishes ; and the author would remark, that he ought 
to provide for every member of his family in such a 
way, that in a pecuniary sense, his loss by death 
might be felt as little as possible. It is to be hoped 
that no solicitor called in to make a Will, will ever 
lose an opportunity of impressing this upon the 
conscience of his client : — 

If a Testator direct that his estate shall be divided Provision 

for children 

amongst his children, see that he provides for children dat^ofSJiu. 
who may be born after the date of the will. Some- 
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times a Testator in such a case, refers to his children 
by name and makes no provision for after-born 
children. 
Bemwkij on Thc fuU, absolutc, and unrestricted power, which 

the absolute ' jr 7 

^tot^n to a Testator has of disposing by his will of all his 

^^p«>- property by virtue of the 3rd Section of the 1st Vic. 

toi^JSi'* Cap. 26, is a great blessing when exercised by just 

Sied. "* persons who recognize the force of the words of the 

Apostle St. Paul, " if any provide not for his own, and 

specially for those of his own house, he hath denied 

the faith, and is worse than an infidel," (1 Tim., c. 5, 

V. 8,) ; but when this power is improperly exercised, 

as it too often is, by persons who ignore all such 

considerations as those which the Apostle would 

enforce, one is tempted to think that the power 

The ancient should bc curtallcd, aud made more in conformity 

«^e pare clthcr wlth thc old Common-law, or ancient univer- 

rationabilia. ' 

sal doctrine of the pars rationabilis, when the shares 
of the wife and children were called their reason- 
able parts, and the writ de rationabili parte bono- 
rum was given to recover them ; {See Blackstone* s 
Commentaries^ chapter 32, volume 2 ) ; or, else in 
conformity with the French law, in some re- 
spects : — 

gf^pfSr By the Code Civil liv. 3, Chapitre 3, Titre 1, des 
successions sec. 3, art. 745, it is decreed as follows : — 
" Les enfans ou leur descendans succedent a leur pfere 
et mere, A'ieuls, ou Aieules, ou autres ascendans, sans 
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distinction de sexe ni de primogeniture, et encore 
qu'ils soient issus de diflKrens mariages, ils succMent 
par 6gals portions et par t^te quand ils sont tons au 
premier degr^ et appel^s de leur chef : ils succfedent 
par souche lorsqu'ils viennent tons ou en partie 
par representation." And by liv. 3. Titre 2, Dona- 
tions et Testamens. Section 1, Article 913 it is 
decreed as follows : — 

"Les liberalit^s, soit par acte entre vifs, soit par tes- 
tament, ne pourront exc^der la moitie des biens du 
disposant s'il ne laisse a son d^chs qu'un enfant 
legitime ; le tiers, s'il laisse deux enfans ; le quart, 
s'il en laisse trois ou un plus grand nombre/' 

The English law gives absolute power, but assumes J^j^jJ°^ 
that it will not be abused. The French law gives only ^^law^ 
a limited power, thereby preventing a Testator from 
depriving his wife and children of a definite part of 
his property, and in this respect bears a very close 
resemblance to our ancient English common law, or 
doctrine of the pars rationabilis before referred to. 
But still we may say of the present English law, 
what St. Paul said with reference to the Mosaic law, 
(1 Tim. 1 c. 8 V.) " we know that the law is good, 

« 

if a man use it lawfully, '' or discreetly and accord- 
ing to its original intention. 

If a Testator give discretionary powers to several oblJ^ed'in^ 
persons, let him state whether the survivors or sur- fJItSL^y" 

^ powers to 

vivor are or is to have the same discretionary powers. ^^^, 

c 
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If he desire to accumulate the income of any part 
tir^?ta-of his estate, remind him that by the Thelluson 
ffllion Act, 39 and 40 Geo. 3rd, Cap. 98, it is enacted as 

follows : — 

*' Whereas it is expedient that all Dispositions of Real or 
Personal Estates, whereby the Profits and Produce thereof 
are directed to be accumulated, and the beneficial Enjoyment 
thereof is postponed, should be made subject to the Restrictions 
hereinafter contained : May it therefore please your Majesty 
that it may be enacted ; and be it enacted by the King's most 
Excellent Majesty, by and with the Advice and Consent of the 
Lords Spiritual and Temporal, and Commons, in Parliament 
assembled, and by the Authority of the same. That no Person 
or Persons shall, after the passing of this Act, by any Deed or 
Deed*, Surrender or Surrenders, Will, Codicil, or otherwise 
howsoever, settle or dispose of any Real or Personal Property, 
so and in such Manner that the Rents, Issues, Profits, or Pro- 
duce thereof, shall be wholly or partially accumulated for any 
longer Term than the Life or Lives of any such Grantor of 
Grantors, Settler or Settlers, or the Term of Twenty-one 
Years from the Death of any such Grantor, Settler, Devisor, 
or Testator, or during the Minority or respective Minorities of 
any Person or Persons who shall be living, or in venfre aa mere 
at the Time of the Death of such Grantor, Devisor, or 
Testator, or during the Minority or respective Minorities only 
of any Person or Persons who, under the Uses or Trusts of 
the Deed, Surrender, Will, or other Assurances, directing such 
Accumulations, would, for the Time being, if of full Age, be 
entitled unto the Rents, Issues, and Profits, or the Interest, 
Dividends, or annual Produce so directed to be accumulated ; 
and in every Case where any Accumulation shall be directed 
otherwise than as aforesaid, such Direction shall be null and 
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Void, and the Rents, Issues, Profits, and Produce of such 
Property so directed to be accumulated, shall, so long as the 
same shall be directed to be accumulated contrary to the Pro- 
visions of this Act, go to and be received by such Person or 
Persons as would have been entitled thereto if such Accumu- 
lation had not been directed. 

" II. Provided always, and be it enacted. That nothing in 
this Act contained shall extend to any Provision for Payment 
of Debts of any Grantor, Settler, or Devisor, or other Person 
or Persons, or to any Provision for raising Portions for any 
Child or Children of any Grantor, Settler, or Devisor, or any 
Child or Children of any Person taking any Interest under any 
such Conveyance, Settlement, or Devise, or to any Direction 
touching the Produce of Timber or Wood upon any Lands or 
Tenements, but that all such Provisions and Directions shall 
and may be made and given as if this Act had not passed. 

" III. Provided also, and be it enacted, That nothing in this 
Act contained shall extend to any Disposition respecting 
Heritable Property within that part of Great Britain called 
Scotland. 

" IV. Provided also, and be it enacted, That the Restric- 
tions in this Act contained shall take Effect and be in force 
with respect to Wills and Testaments made and executed 
before the passing of this Act, in such Cases only where the 
Devisor or Testator shall he living, and of sound and dig- 
posing Mind, after th^ Expiration of Twelve Calendar Months 
from the passing of this Act. 

If after being just and providing for payment of ^^^^^ 

his debts, and properly providing for his family, a 

Testator desire to be generous, and to make bequests 

to charities, he must be informed by his solicitor 

that charitable bequests may by law only be paid 

c2 
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2Sa5!'" ^^* ^^ ^^® P^^® personalty ; and unless he wish to 
have his estate administered in the Court of Chancery, 
he must bo very careful to make such bequests only 
as are lawful, and to charge them on such part of 
his estate, as is by law applicable to their payment. 

MorfcmaiB By the Act 9 George 2, Cap. 36, Sec. 1, it is enacted : — 

"Whereas Gifts or Alienations of Lands, Tenements, or 
Hereditaments in Mortmain, are prohibited or restrained by 
Magna Charta and divers other wholesome Laws as pre- 
judicial to and against the common Utility, nevertheless the 
public Mischief has of late greatly increased by many large 
and improvident Alienations or Dispositions made by langxiish- 
ing or dying Persons or by other Persons to uses called Chari- 
table Uses to take place after their deaths to the Disherison of 
their Lawful Heirs for Remedy whereof : Be it enacted, that 
from and after the 24th day of June which shall be in the Year 
1736 no Manors, Lands, Tenements, Rents, Advowsons, or 
other Hereditaments, corporeal or incorporeal, whatsoever, nor 
any Sum or Sums of Money, Goods, Chattels, Stocks in the 
Public Funds, Securities for Money or any other Personal Estate 
whatsoever to be laid out or disposed of in the Purchase of any 
Lands, Tenements, or Hereditaments shall be given, granted, 
aliened, limited, released, transferred, assigned or appointed, or 
tinyways conveyed or settled, to or upon any Person or Per- 
sons, Bodies politic or corporate, or otherwise for any Estate or 
Interest whatsoever or anyways charged or incumbered by any 
Person or Persons whatsoever in Trust or for the Benefit of any 
Charitable Uses whatsoever, unless such Gift, Conveyance, 
Appointment, or Settlement of any such Lands, Tenements, or 
Hereditaments, Sum or Sums of Money or Personal Estate 
(other than Stocks in the Public Funds) be and be made by 
Deed indented, sealed, delivered in the presence of two or 



37 

more credible Witnesses, 12 calendar Months at least before 
the Death of such Donor or Grantor (including the Days of 
Execution and Death and be enrolled in His Majesty's High 
Court of Chancery within six calendar Months next after the 
Execution thereof and unless such Stock be transferred in the 
PubKe Books usually kept for the Transfer of Stocks six calendar 
Months at least before the Death of such Donor or Grantor 
(including the Days of the Transfer and Death) and unless the 
same be made to take Effect in Possession for the Charitable 
Use intended immediately from the making thereof and be 
without any Power of Revocation, Reservation,Trust, Condition, 
Clause or Agreement, whatsoever for the Benefit of the Donor 
or Grantor or of any Person or Persons claiming under 
him." 

By Sec. 2. it is enacted that : — 

" Purchases and Transfers made really and bond fide for 
full and valuable Consideration actually paid at or before the 
making thereof without Fraud or Collusion are exempted from 
the Operation of the Limitation imposed by the ist Section of 
the Act." 

By Sec. 3. it is enacted : — 

" That all Gifts, Grants, Conveyances, Appointments, Assu- 
rances, Transfers and Settlements whatsoever of any Lands, 
Tenements, or other Hereditaments or of any Estate or In- 
terest therein or of any Charge or Incumbrance affecting or to 
affect any Lands Tenements or Hereditaments or of any Stock, 
Money, Groods Chattels or other Personal Estate or Securities 
for money to be laid out or disposed of in the Purchase of any 
Lands,Tenements,or Hereditaments or of any Estate or Interest 
therein, or of any Charge or Incumbrance affecting or to affect 
the same to or in Trust for any Charitable Uses whatsoever 
which shall at any Time from and after the said 24th Day of 
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June 1736 be made in any other Manner or Form than by this 
Act is directed and appointed, shall be absolutely, and to all 
Intents and Purposes null and void.*' 

SlSfd^ld. ''The superior Courts hold those purposes to be 
charitable which, by Sec. 1. of the 43 of Elizabeth, 
Ohap. 4. are enumerated ; or which by analogy are 
deemed within its spirit or intendment. See Morice 
V. The Bishop of Durham, 9 Ves. 4,050 " referred to 
in Chitty's Statutes, Srd Edition, page 488. Note {a). 

u^Jf oha- The following is a copy of Sec. 1. of 43 Elizabeth 
ritaue Hies, q^^ ^^ containing an enumeration of charitable 

uses : — 

"Whereas divers Lands, Tenements, Eents, Annuities, 
Profits, Hereditaments, Goods, Chattels, Money, and Stocks 
of Money have been heretofore given, limited, appointed, and 
assigned as well by the Queen's most Excellent Majesty and 
Her most noble Progenitors as by sundry other well-disposed 
Persons, some for Relief of aged, impotent, and poor People ; 
some for Maintenance of sick and maimed Soldiers and 
Mariners, Schools of Learning, Free Schools, and Scholars in 
Universities ; some for Repair of Bridges, Ports, Havens, 
Causeways, Churches, Sea Banks, and Highways ; some for 
Education and Preferment of Orphans ; some for or towards 
Relief, Stock, or Maintenance for Houses of Correction ; some 
for Marriages of Poor Maids; some for Supportation, Aid, 
and Help of young Tradesmen, Handicraftsmen, and Persons 
decayed, and others for Relief or Redemption of Prisoners or 
Captives, and for Aid or Ease of any poor Inhabitants con- 
cerning Payment of Fifteens, setting out of Soldiers, and other 
Taxes, which Lands, Tenements, Rents, Annuities, Profits, 
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Hereditaments, Goods, Chattels, Money, and Stocks of Money 
nevertheless have not been employed according to the charit- 
able Intent of the Givers and Founders thereof, by Reason of 
Frauds, Breaches of Trust, and Negligence in those that should 
pay, deliver, and employ the same ; for Redress and Bemedy 
whereof, Be it enacted by Authority of this present Parlia- 
ment, That it shall and may be lawful to and for the Lord 
Chancellor or Keeper of the Great Seal of England for the 
Time being, and for the Chancellor of the Duchy of Lancaster 
for the Time being for Lands within the County Palatine of 
Lancaster, from Time to Time to award Commissions under 
the Great Seal of England, or the Seal of the County Palatine, 
as the Case shall require, into all or any Part or Parts of this 
Realm respectively, according to their several Jurisdictions as 
aforesaid, to the Bishop of every several Diocese and his 
Chancellor, in case there shall be any Bishop of that Diocese 
at the Time of awarding of the same Commissions, and to 
other Persons of good and sound Behaviour, authorizing them 
thereby, or any Four or more of them, to inquire as well by 
the Oaths of Twelve lawful Men or more of the County as by 
all other good and lawful Ways and Means of all and singular 
such Gifts, Limitations, Assignments, and Appointments afore- 
said, and of the Abuses, Breaches of Trusts, Negligences, 
Misemployments, not employing, concealing, defrauding, mis- 
converting or Misgovernment of any Lands, Tenements, 
Rents, Annuities, Profits, Hereditaments, Goods, Chattels, 
Money, or Stocks of Money heretofore given, limited 
appointed, or assigned, or which hereafter shall be given 
limited, appointed, or assigned, to or for any the Charitableand 
Godly Uses before rehearsed ; and after the said Commissioners 
or any Four or more of them, upon calling the Parties interested 
in any such Lands, Tenements, Rents, Annuities, Profits, 
Hereditaments, Groods, Chattels, Money, and Stocks of Money, 
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shall make Inquir>- by the Oaths of Twelve men or more of 
the said Countv, whereunto the said Parties interested shall 
and may have and take their lawful Challenge and Challenges, 
and upon such Inquiry, Hearing, and Examining thereof set 
down such Orders, Judgments, and Decrees as the said Lands, 
Tenements, Rents, Annuities, Profits, Goods, Chattels, Money, 
and Stocks of Money may be duly and faithfully employed to 
and for such of the Charitable Uses and Intents before re- 
hearsed respectively, for which they were given, limited, 
assigned, or appointed by the Donors and Founders thereof, 
which Orders, Judgments, and Decrees, not bdng contrary or 
repugnant to the Orders, Statutes, or Decrees of the Donors 
or Founders, shall, by the Authority of this present Parlia- 
ment, stand firm and good, according to the Tenor and Pur- 
port thereof, and shall be executed accordingly, until the 
same shall be undone or altered by the Lord Chancellor of 
England or Lord Keeper of the Great Seal of England, or the 
Chancellor of the County Palatine of Lancast^ req)ectively, 
within their several Jurisdictions, upon Complaint by any 
Partj- grie\-ed to be made to them." 

How to In considering what by law is deemed pure 

2^^J^ personalty, and what a charitable use, the solicitor 
^teS^ must be guided bv the statutes and cases on the 
•*^;;;j«^^ subject of charitable uses. He will find them 
collected in Chitty's statutes, under the title of 
" CSiaritable uses. " See also Tudor on charitable 
trusts. Shelf ord on mortmain and charitable uses^ 
afidf Petersdorfs abridgment 2nd Ed. 75 ; Supp 99. 
Arrears of rent have been held not to be within the 
9 Geo. 2. Cap. 36. See Edwanis r. Ball, 6 De Gex, 
M. and G. 25 L. J. Chaneeni 82. — ^Railway Stock is 



KMOBSf-^-!:*^ 



AncBTsof 



41 

not within the statute. See lAnley v. Taylor, 1, Gif. 
67i 28, L. J. Chancery, 687.— Shares in Land Com- SSacH. 
panies are not within the statute. See Entwistle ^^^ 
V. DaviSy 36, Z. /. Rep. N. S. Chan. 825. Law Rep. 
4 Eq. 272. In the course of the arguments in this 
case, the following cases were cited in support of the 
decision: Hayter v. Tucker ^ 4, K. and J, 243, 
Myers v. Peri gal ^ 2. D. 3f. and G. 599, Edwards v. 
Hally 11. Harey 1. 6, D. M. and G.y Watson v. Spratley 
10, Ex. 222. The following cases were cited against 
the decision ; Morris v. Glynn, 27 Reav. 218, (which 
was not followed) Hayter v. Tucker , supra. 

I would recommend on this subject a careful 
consideration of the judgment of Lord St. Leonards, 
in Myers v. Perigaly of Lord Cranworth in Edwards 
V. Hally and of V. 0. Wood, afterwards Lord 
Hatherley, in Entwistle v. Davis. Shares in Com- gj^^j^^^ 
panies, when the profits are earned by the use of ^rSfb/** 
land, are not within the Statute. 8ee Edwards v. 
Hally supra. 

The question, what in the eyes of the law is to be 
considered pure personalty, has of late been answered 
by the Courts in a manner very favourable to 
charities, as a perusal of the various cases referred to 
will shew ; but, to understand this subject, a very 
careful perusal of them is needful, and is hereby 
strongly recommended to all Students and Practi- 
tioners. 
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t^Jl' It was held by the late V. C. Wickens, that a gift 
T^d and _ to a Convent was a valid gift, and not a charitable use. 

not a Chan- ° 

table uBe, g^^ Q^^^^ ^ Manner s, 40 L. J. Chancery 640, 12 Law 
Reports y Eq. 574, this case and the cases cited in the 
course of the arguments thereon, deserve a most 
attentive perusal. 

If a Testator contemplate making gifts to charities, 
the consideration of the foregoing remarks should 
receive his serious attention, as although the Court 

S^o^ of Chancery will not marshal the assets of a Testa- 

willnot 

JJJJ^^ tor against, it will not marshal them in favor of a 
of a chanty. ^]^gj,jj.y . j^^^ j£ ^ Tcstator dircct charitable legacies 

to be paid out of his pure personalty, which is insuflEl- 
Sl^S?** cient, his debts will be first paid out of the pure 

when pure t rr 

EJS^d^t personalty and mixed personalty rateably ; See 
i^SSfes Tempest v. Tempest 7, D. M. and G. 470, and 

to charities/ 

Smith's Manual of Eq. Jurisprudence^ title Admin-- 

istrationy 9th edn.y page 290. See also on the suh^ 

ject of gifts to Charities^ and marshalling assets in 

their favor ^ the Case of Wills v. Bourne, L. «/"., vol. 

43, N. S. Chancery, p. 89. 

sSioolf^d By virtue of the Public Parks, Schools, and 

Act.i87L Museums Act 1871, gifts and bequests may now 

be made of land, or personal estate, to be laid out in 

land, subject however, to the following limits, viz. 20 

acres for a park, 2 for a museum, 1 for a school. See 

AmentoSnt also Mortmain Amendt. A ct 24 Vic. c. 9. 

Act. 

Legwdesto If a Testator make any bequests to ladies, be they 
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single or married, he should consider whether he 
wish them, if, and when married, to have the powers, 
which, in the absence of stipulations to the contrary 
the 20 and 21 Vic, Cap. 57, would confer on them. If S^^SS?^ 
he do not wish them, to have the power, let him say wZSTin 
so, in express terms in his Will. By this Act married p~p«*y' 
women may, on observing the formalities imposed ^t^\o 
thereby, and with their husbands' assent, dispose of JImS^i^^" 

, ioteresta. 

every future or reversionary interest to which they 
or their husbands in their right shall be entitled in 
any personal estate under any instrument made after 
the 31st day of December 1857 and may relinquish 
or release any powers they may have ; or their right 
or equity to a settlement out of any personal estate. 
If a Testator were to give a life estate in personalty 
to a married woman for her separate use, without 
power of anticipation, with a power of appointment 
by will to her children ; on the death of her husband, 
she might, in conjunction with her children, if of age, 
and if married women, with the consent of their 
husbands, in pursuance of the 20 and 21 Vic, Cap. 
57, dispose of the entire interest in the property. See 
also on this subject, Burton v. Biscoe. Jacob 603. 
This, in most cases, would be quite repugnant to a 
Testator's wishes and intentions, and might be 
avoided, if express stipulations to the contrary, were 
inserted in the Will ; as by Section 1, it is enacted : — 

*' I. After the Thirty-first Day of December One thousand 
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thereon. 
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eig^ht hundred and fifty-seven, it shall be lawful for every 
Married Woman by Deed to dispose of every future or 
Reversionary Interest, whether vested or contingent, of such 
Married Woman, or her Husband in her Right, in any Per- 
sonal Estate whatsoever to which she shall be entitled under 
any Instrument made after the said Thirty-first Day of 
December One thousand eight hundred and fifty-seven (except 
such a Settlement as after mentioned), and also to release or 
extinguish any Power which may be vested in or limited or 
reserved to her in regard to any such Personal Estate, as fully 
and effectually as she could do if she were a Feme Sole, and also 
to release and extinguish her Right or Equity to a Settlement 
out of any Personal Estate to which she, or her Husband in 
her Right, may be entitled in possession under any such In- 
strument as aforesaid, save and except that no such Dispo- 
sition, Release, or Extinguishment shall be valid unless the 
Husband concur in the Deed by which the same shall be 
effected, nor unless the Deed be acknowledged by her as 
hereinafter directed : Provided always, that nothing herein 
contained shall extend to any Reversionary Interest to which 
she shall become entitled by virtue of any Deed, Will, or 
Instrument by which she shall be restrained from alienating or 
affecting the same." 

Section 4, is as follows : — 

" IV. Provided always, that the Powers of Disposition 
hereby given to a married Woman shall not enable her to 
dispose of any Interest in Personal Estate settled upon her 
by any Settlement or Agreement for a Settlement made 
on the Occasion of her Marriage." 

Dower, &c. If the Testatoi's wife be entitled to dower, and he 

leave her a legacy, he should state clearly whether 

^?in. he mean the legacy to be in lieu of, or in addition to, 



45 

her dower. On the suhject of dower it must he 
rememhered that since the Dower Act 3 and 4 Wm. 
4, Cap 105, a widow is dowable of equitable, as 
well as legal estates, and of lands to which the hus- 
band had a right of entry. Under the old law, the ^^^^ j^ 
husband's seisin was necessary, and dower did not 
attach to equitable estates. Under the Dower Act a 
husband has power, if his wife shall have been gedi^ation 
married after the 1st January 1834, to deprive her ^°^®'' 
of dower, by a declaration in a deed or will that 
she is not to be entitled to dower out of the premises 
conveyed or devised. If a Testator wish to bar his 
wife's claim to dower, he should insert the necessary 
declaration in his will and take great care she is^^^^* 
amply and permanently provided for by him inb^irldSf"^ 
some other way. If a legacy be left to a creditor, of Legades to 
a sum equal to, or greater than his claim against the 
Testator's estate, the will should state whether it is 
to be taken in satisfaction of, or paid in addition to 
such claim. If legacies be left to executors, the^^^^ 
Testator should state whether they are to take them 
if they disclaim, renounce, or decline, or neglect to 
act. The Testator should state also whether his J^^^g'^Jf* 

to be OD- 

executors are indebted to his estate. It is not wise tS31^<^m 

to debts due 

to appoint persons to be executors, if they are indebted exwiltoST 
to a Testator, as no one can enforce payment except 
in Equity. 

If property be left to ladies, be they young or old, S^^* 
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it should be left to them for their separate use, 
proper trustees should be appointed, and the usual 

^J„. trusts declared, otherwise what a Testator might leave 
to them, might be squandered away by themselves, 
or their husbands, or claimed by their creditors. Too 
much trouble cannot be taken by the solicitor so as 
to ensure that the Testator's wishes on this point be 
properly expressed in his will. 

Entailing If ho wish to cutall real estates by will, he 

real estate , 

by wiiL should be informed that estates in tail, may with the 
uSTta^pSl consent of the protector of the settlement, if there 
Boance of, |^ ^^^ . ^^ without, if thcro be none, be barred by a 

disentailing assurance enrolled in Chancery within 
^vSlfe *^® period prescribed by the Fines and Recoveries 
"""^ Act, 3 and 4 William 4, Cap 74. 
meSt ofpro- Hc should also bc informed that by Section 32, of 

tectors of 

settlement, this Act, a scttlor has power to appoint three persons 
to be protectors of the settlement, during the con- 
tinuance of the preceding estates. The section is 
as follows : — 

" XXXII. Provided always, and be it further enacted, That 
it shall be lawful for any Settlor entailing Lands to appoint, by 
the Settlement by which the Lands shall be entailed, any 
Number of Persons in esse, not exceeding Three, and not being 
Aliens, to be Protector of the Settlement in Lieu of the Person 
who would have been the Protector if this Clause had not 
been inserted, and either for the whole or any Part of the 
Period for which such Person might have continued Protector, 
and by means of a Power to be inserted in such Settlement to 
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perpetuate during the whole or any Part of such Period the 
Protectorship of the Settlement in any One Person or Number 
of Persons in esse, and not being an Alien or Aliens, whom 
the Donee of the Power shall think proper by Deed to appoint 
Protector of the Settlement in the Place of any One Person or 
Number of Persons who shall die or shall by Deed relinquish 
his or their Office of Protector ; and the Person or Persons so 
appointed shall, in case of there being no other Person then 
Protector of the Settlement, be the Protector, and shall, in case 
of there being any other Person then Protector of the Settle- 
ment, be Protector jointly with such other Person ; Provided 
nevertheless, that by virtue or means of any such Appoint- 
ment the Number of the Persons to compose the Protector shall 
never exceed Three : Provided further nevertheless, that every 
Deed by which a Protector shall be appointed under a Power 
in a Settlement, and every Deed by which a Protector shall 
relinquish his Office, shall be void unless inrolled in His 
Majesty's High Courfc of Chancery within Six Calendar Months 
after the Execution thereof; Provided further nevertheless, 
that the Person who but for this Clause would have been sole 
Protector of the Settlement may be one of the Persons 
to be appointed Protector under this Clause if the Settlor shall 
think fit, and shall, unless otherwise directed by the Settlor, 
act as sole Protector if the other Persons constituting the Pro- 
tector shall have ceased to be so by Death or Relinquishment 
of the Office by Deed, and no other Person shall have been 
appointed in their Place." 

And by Section 37, it is enacted as follows :-— 

** XXXVII, Provided always, and be it further enacted, 
That the Rules of Equity in Relation to Dealings and Transac- 
tions between the Donee of a Power and any Object of the 
Power in whose Favour the same may be exercised, shall not 
be held to apply to Dealings and Transactions between the 
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Protector of a Settlement and a Tenant in Tail under the same 
Settlement, upon the Occasion of the Protector giving- his 
Consent to a Disposition by a Tenant in Tail under this Act." 

It frequently happens that a Testator entailing 
lands, directs that articles of personal property shall 
go with the lands, so far as the rules of law and 
equity will permit. Such articles, or heir-looms, 
would vest absolutely in the first tenant in tail, 
entitled in possession, and although such tenant in 
tail might die without having barred the entail, and 
in consequence thereof, the next tenant in tail would 
be entitled to the land, the heir-looms would form 
part of the personal estate of the preceding tenant 
in tail. See on this subject Doncaster v. DoncasteVy 
3, Kay and Johnson^ 26, Harrington v. Harrington 
L. B. H. L. 87, 40 L. J. Rep. [N.S.) Chancy, 716, 
Martelli v. Holloway, L. R. 5, H. L. 532. 

A Testator should when necessary be informed 
of this. 

wtf^wa- A husband cannot dispose of his wife's parapherna- 
lia, by will. " The wife's paraphernalia are personal 
apparel and ornaments of the wife suitable to her 
rank and condition in life," See Smith's Manual 
of Equity Jurisprudence. 9th Edn. p. 450. 

Ip^t^ If ^® ^^^^ ^ give a power of appointment to any 

"^** person, to be exercised by that person, in favor of 

more persons than one, he should by all means state 
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whether he wish him, or her, to appoint in equal l^^^^ m 
shares, as by the Act of 1 Wm. IV. cap. 46, making ^^^«^« 
illusory appointments good in equity as well as at ^p^^l 
law, it is enacted :— °'''^*' 

" Whereas, by Deeds, Wills, and other Instruments, Powers 
are frequently given to appoint Real and Personal Property 
amongst several Objects, in such Manner that none of the 
Objects can be excluded by the Donee of the Power from a 
Share of such Property : And whereas Appointments in Exer- 
cise of such Powers, whereby an unsubstantial, illusory, or 
nominal Share of the Property affected thereby is appointed 
to or left unappointed to devolve upon any one or more of the 
Objects thereof, are invalid in Equity, although the like 
Appointments are good and binding at Law : And whereas 
considerable Inconvenience hath arisen from the Rule of Equity 
relative to such Appointments, and it is expedient that such 
Appointments should be as valid in Equity as at Law ; Be it 
therefore enacted by the King's most Excellent Majesty, by 
and with the Advice and Consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parliament assembled, 
and by the Authority of the same, That no Appointment, 
which from and after the passing of this Act, shall be made in 
Exercise of any Power or Authority to appoint any Property, 
Real or Personal, amongst several Objects, shall be invalid or 
impeached in Equity, on the Ground that an unsubstantial, 
illusory, or nominal Share only shall be thereby appointed to 
or left unappointed to devolve upon any one or more of the 
Objects of such Power ; but that every such Appointment shall 
be valid and effectual in Equity as well as at Law, notwith- 
standing that any one or more of the Objects shall not there- 
under, or in default of such Appointment, take more than an 
unsubstantial, illusory, or nominal Share of the Property 

subjected to such Power/* 

D. 
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" il. Provided always, and be it further enacted, That nothing 
in this Act contained shall prejudice or affect any Provision in 
any Deed, Will, or other Instrument creating any such Power 
as aforesaid, which shall declare the Amount of the Share or 
Shares from which no Object of the Power shall be excluded. 

" III. Provided also, and be it further enacted and declared, 
That nothing in this Act contained shall be construed, deemed, 
or taken at Law or in Equity, to give any other Validity, 
Force, or Effect to any Appointment, than such Appointment 
would have had if a substantial Share of the Property 
affected by the Power had been thereby appointed to or left 
unappointed to devolve upon any Object of such Power." 

cw^^*' If he give a power to appoint amongst children, 
who are to take the funds in default of appointment, 
see that the will contain the proper hotchpot clause, , 
always inserted by conveyancers in such cases, so 
that they who have been provided for by appoint- 
ment may take no share of the unappointed funds, 
without bringing what they have received, into 

S^SI^''* hotchpot. If contingent legacies be given, the 
Testator should take great pains to state accu- 
rately, the contingencies upon which they depend ; 
or, in other words, he should take the trouble to state 
when, and under what conditions, the interests he 

When to gives, are to vest, and what is to become of them if 

vest ^ 

they do not vest ; if he do not, a Chancery suit may be 
Notes. rendered necessary, through his negligence, and 
possibly, a construction quite at variance with his 
real intention might be put on his will. 
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By Section 7 of 23 and 24 Vic. Cap. 38, it is 
enacted : — 

" VII. Where by any Instrument any Hereditaments have 
been or shall be limited to Uses, all Uses thereunder, whether 
expressed or implied by Law, and whether immediate or 
future, or contingent or executory, or to be declared under any 
Power therein contained, shall take Effect when and as they 
arise by Force of. and by Relation to the Estate and Seisin 
originally vested in the Person seised to the Uses, and the con- 
tinued Existence in him or elsewhere of any Seisin to Uses or 
Scintilla Juris shall not be deemed necessary for the Support of 
or to give Effect to future or contingent or executory Uses 
nor shall any such Seisin to Uses or Scintilla Jurisbe deemed 
to be suspended, or to remain or to subsist in Him or else- 
where." 

In creating executory interests the Testator must ^^1^ 
not infringe the law against perpetuities. Such perpetuities, 
interests may only be created so as to arise within 
the life or lives of any person or persons in being 
and 21 years afterwards ; a person en ventre sa mere 
is considered as in esse. An executory limitation ^^Yatin" 
in defeazance of and preceded by an estate tail will SwiSf 
be supported, and for the obvious reason that an 
estate tail may, as I have said above, be barred by 
the tenant-in-tail. See Williams on Real Property 
under title " Executory Interests.'' 

Whether the Testator be a mortgagee or trustee ^^^t^^a^ 

or no, he had better insert in his will, the usual MtotS?^* 

devise to trustees of all estates vested in him on 

J) 2 
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any trust, as mortgagee or otherwise. By so doing, 
he can do no harm, may do much good, and save 

inconvenience and expense. 

S^?B In leaving gifts to married, or even to un- 

Act, 1870. married women, I would call his attention to 

the Married Women's Property Act, 1870, 33 

soggestionfl. and 34 Vic, Cap. 93, but at the same time would 

advise him to take every care to ensure that 

his gifts to such persons be so left, and marked out, 

that they personally may have the precise interest 

he wishes and intends them to have, and so that their 

husbands may not take such, jure mariti, unless having 

confidence in them, he wish them to take them. 

By Sec. 18 of the Wills Amendment Act 1 Vic. 

Cap. 26, it is enacted as follows : — 

" XVIII. And be it further enacted, That every Will made 
by a Man or Woman shall be revoked by his or her Mar- 
riage (except a Will made in Exercise of a Power of Appoint- 
ment, when the Real or Personal Estate thereby oppointed 
would not in Default of such Appointment pass to his or her 
Heir, Customary Heir, Executor, or Administrator, or the 
Person entitled as his or her Next of Kin under the Statute of 
Distributions).'* 

Sections 23, 24, 25, 26, 28, 32 and 33, of that 
Act require careful consideration. Such Sections are 
as follows : — « 

" XXIII. And be it further enacted, That no Conveyance 
or other Act made or done subsequently to the Execution of a 
Will of or relating to any Real or Personal Estate therein 
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comprised, except an Act by which such Will shall be revoked 
as aforesaid, shall prevent the Operation of the Will with re- 
spect to such Estate or Interest in such Real or Personal Estate 
as the Testator shall have power to dispose of by Will at the 
Time of his Death. 

" XXIV. And be it further enacted, That every Will shall 
be construed, with reference to the Real Estate and Personal 
Estate comprised in it, to speak and take Effect as if it had 
been executed immediately before the Death of the Testator 
unless a contrary Intention shall appear by the Will. 

" XXV. And be it further enacted, That, unless a contrary 
Intention shall appear by the Will, such Real Estate or 
Interest therein as shall be comprised or intended to be com- 
prised in any Devise in such Will contained, which shall fail or 
be void by Reason of the Death of the Devisee, in the Lifetime 
of the Testator, or by Reason of such Devise being contrary to 
Law or otherwise incapable of taking Effect, shall be 
included in the Residuary Devise (if any) contained in such 

Will. 

" XXVI. And be it further enacted. That a Devise of the 
Land of the Testator, or of the Land of the Testator in any 
Place or in the Occupation of any Person mentioned in his 
Will, or otherwise described in a general Manner, and any 
other general Devise which would describe a Customary, 
Copyhold, or Leasehold Estate if the Testator had no Free- 
hold Estate which could be described by it, shall be construed 
to include the Customary, Copyhold, and Leasehold Estates of 
the Testator, or his Customary, Copyhold, and Leasehold 
Estates, or any of them, to which such Description shall ex- 
tend, as the Case may be, as well as Freehold Estates, unless 
a contrary Intention shall appear by the Will.'' 

" XXVIII. And be it further enacted, That where any Real 
Estate shall be devised to any Person without any Words of 
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Limitation, such Devise shall be construed to pass the Fee 
Simple, or other the whole Estate or Interest which the 
Testator had Power to dispose of by Will in such Real Estate, 
unless a contrary Intention shall appear by the Will." 

"XXXII. And be it further enacted, That where any 
Person to whom any Real Estate shall be devised for an 
Estate Tail or an Estate in quasi Entail shall die in the life- 
time of the Testator leaving Issue who would be inheritable 
under such Entail, and any such Issue shall be living at the 
Time of the Death of the Testator, such Devise shall not lapse, 
but shall take effect as if the Death of such Person hadhap- 
pened immediately after the Death of the Testator, unless a 
contrary intention shall appear by the Will." 

"XXXIII. And be it further enacted. That where any 
Person being a Child or other Issue of the Testator to whom 
any Real or Personal Estate shall be devised or bequeathed 
for any Estate or Interest not determinable at or before the 
Death of such Person shall die in the Lifetime of the Testator 
leaving Issue, and any such Issue of such Person shall be 
living at the Time of the Death of the Testator, such Devise or 
Bequest shall not lapse, but shall take effect as if the Death of 
such Person had happened immediately after the Death of the 
Testator, unless a contrary Intention shall appear by the 
Will." 

The Sections 18, 24 and 25, would be well 
committed to memory, they are of so much impor- 
tance. A full copy of the Wills Act will be found 
in the Appendix, and should be carefully studied, as 
well as all other statutes referred to in this work, 
from a mere cursory perusal of which, and of the 
preceding pages, it will be seen how necessary it is 
that Testators' intentions should be clearly expressed 
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in their Wills, and that persons undertaking the 
solemn responsibility of expressing those intentions, 
should be familiar with the statutes to which the 
author has referred. The attention of practitioners ^'we^con- 
should be here directed to the powers now conferred ^ by^the 

**- natarauza* 

on aliens by the Naturalization Act, 1870 33 Vic, JSS. ^' 
Cap. 14. By Section 2 of that Act, it is enacted as 
follows : — 

" II. Real and Personal Property of every Description may 
be taken, acquired, held, and disposed of by an Alien in the 
same Manner in all Respects as by a Natural-born British 
Subject ; and a Title to Real and Personal Property of every 
Description may be derived through, from, or in Succession to 
an Alien in the same Manner in all Respects as through, from 
or in succession to a Natural-born British Subject : Provided, — 
(i .) That this Section shall not confer any Right on an Alien 
to hold Real Property situate out of the United King- 
dom, and shall not qualify an Alien for any Office or for 
any Municipal, Parliamentary, or other Franchise : 
(2.) That this Section shall not entitle an Alien to any Right 
or Privilege as a British Subject, except such Rights and 
Privileges in respect of Property as are hereby ex- 
pressly given to him : 
(3.) That this Section shall not affect any Estate or Interest 
in Real or Personal Property to which any Person has 
or may become entitled, either mediately or imme- 
diately, in Possession or Expectancy, in Pursuance of 
any Disposition made before the passing of this Act, or 
in Pursuance of any Devolution by Law on the Death of 
any Person dying before the passing of this Act." 

In the last place, every Testator should appoint 
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^H^^^S^ a residuary legatee and devisee, and should bear 



careftdly in mind that his Will, will in pursuance 
of Section 24 of the Wills Act be construed to speak 

indnde/ from thc death of the Testator, and that in pursuance 
of Section 25 of the same Act, a residuary deyise will 
include estates comprised in lapsed, and void devises. 
The effect of the joint operation of these two Sections 
upon a Testator's Will is such, that in many cases, 
his property wiU go in quite a different manner 
than that which he intended. 

c^^' By virtue of the Act 1 Wm. IV. c. 40. The 
executors are made trustees for the next-of-kin 

SJj^onOf any undisposed of residue. Section 18 of the 
Wills Act has often a very serious effect, by reason 
of the negligence of Testators who marry after 
having made their Wills without making fresh 
ones or codicils confirming the old ones. 

Execution As to thc cxccution of Wills see Section 9 of the 
Wills Act and the Wills Amendment Act, 15 and 

SSL^^t 1 6 Vic. Cap. 24. Gifts to attesting witnesses, or their 

""^"^^ husbands, or wives are void. Sec. 15 Wills Act. See 

creditow Sec. 16 as to creditors and Sec. 17 as to executors 

and execa- 

^e2^ being witnesses. Persons of position ; or, at all events, 
^ ^ well known and respectable persons, should be 
bewitnesses g^lected as witnesscs. 

wm«in If a Solicitor be instructed to make the Will of a 

favor of il- 

^^«!* person who may have illegitimate children to 
provide for ; he should take care to name them in 
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the Will, and describe them as the children, or, 
reputed children of the Testator. 

The law on this subject, may be learned from the ^J^"- 
judgment, given on the 26th January, 1874, by the 
Lord Chancellor and the Lords Justices, in the case 
of Occleston v. Fullalove, reported in " The Times," 
of Tuesday, January 27th, 1874. 

This case decides, that a man may provide for After-bom 

illegitimate 

future illegitimate children, who after the date of cwfirem 
the Testator's Will, shall obtain a reputation of 
being his children ; and of whom he shall acquire the 
reputation of being the father. All the authorities, 
bearing on the subject, are cited in the judgment, 
but notwithstanding such judgment, the author 
would advise every Testator having illegitimate 
children, bom after the date of his Will, to provide 
for such illegitimate children, by a codicil, in which 
they should be properly named and described. 

That a father is morally bound to provide for such 
children, needs no argument ; but, should any person 
be of a different opinion, the author would simply 
suggest, to such person, a perusal of the i, Tim 5 c. 
8 V. and the judgment of Lord Justice James in the 
case of Occleston v. PuUalove above referred to. i^oints to be 

observed on 

Testators having illegitimate children to provide ™^on 
for; and, who recognising their duty, desire to^teSSu 
provide for them by Will, would do well to direct 
their executors to make them wards of the Court of 
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Chancery, and to pay the whole of their fortunes 
into Court to their credit. Such Testators should 
also nominate the persons whom they would wish 
the Court to appoint guardians of such children. 
The Court of Chancery would respect such nomina- 
tion, and, if proper, would appoint the Testators' 
nominees, guardians. 

Since the decision of the Court of Appeal in 
Occleston v. PuUalove, the Master of the EoUs has 
given judgment in re Goodwin's Trusts, in which 
he is reported to have said " I think the decision in 
" Occleston v. PuUalove amounts to this — that a 
" gift by a Testator or Testatrix to his or her own 
" children by a particular person is perfectly valid, 
*' if the child has acquired the reputation of being 
^' such a child before the death of the Testatrix." 

See '* In re Goodwin's Trusts, decided in the 
Rolls Court, Jan. 31, 1874." 




A.PPE]Sri3IX. 



ANNO PRIMO 

VICTORIA REGIN^. 

CAP. XXVI. 

AN ACT POR THE AMENDMENT OP THE LAWS WITH 

RESPECT TO WILLS. 

IZrd July 1837.] 

Be it enacted by the Queen^s most Excellent Majesty, by and JJJJ^^ °' 
with the Advice and Consent of the Lords Spiritual and Tern- ^^"t^ 
poral, and Commons, in this present Parliament assembled, and 
by the Authority of the same, That the Words and Expressions 
hereinafter mentioned, which in their ordinary Signification have 
a more confined or a different Meaning, shall in this Act, except 
where the Nature of the Provision or the Context of the Act 
shall exclude such Construction, be interpreted as follows ; (that is 
to say,) the Word "Will '' shall extend to a Testament, and to a **wm;» 
Codicil, and to an Appointment by Will or by Writing in the 
Nature of a Will in exercise of a Power, and also to a Dis- 
position by Will and Testament or Devise of the Custody and 
Tuition of any Child, by virtue of an Act passed in the Twelfth 
Year of the Reign of King Charles the Second, intituled An Act 0, 24. ' ' 
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14&16 
Car, 2. (L) 



"Beal 
Ertate;** 



** Personal 
Estate;" 



for taking away the Court of Wards and Liveries, and Tenures 
in Capite and by Knights Service and Purveyance, and for 
settling a Revenue upon His Majesty in lieu thereof, or by 
virtue of an Act passed in the Parliament of Ireland in the 
Fourteenth and Fifteenth Years of the Reign of King Charles the 
Second, intituled An Act for taking away the Court of Wards 
and Liveries and Tenures in Capite and by Knights Service, and 
to any other Testamentary Disposition ; and the Words " Real 
Estate '* shall extend to Manors, Advowsons, Messuages, Lands, 
Tithes, Rents, and Hereditaments, whether Freehold, Customary 
Freehold, Tenant Right, Customary or Copyhold, or of any 
other Tenure, and whether corporeal, incorporeal, or personal, 
and to any undivided Share thereof, and to any Estate, Right, 
or Interest (other than a Chattel Interest) therein; and the 
Words " Personal Estate " shall extend to Leasehold Estates 
and other Chattels Real, and also to Monies, Shares of Govern- 
ment and other Funds, Securities for Money (not being Real 
Estates), Debts, Choses in Action, Rights, Credits, Goods, and 
all other Property whatsoever which by Law devolves upon the 
Executor or Administrator, and to any Share or Interest therein ; 
and every Word importing the Singular Number only shall 
extend and be applied to several Persons or Things as well as 
One Person or Thing ; and every Word importing the Mascu- 
line Gender only shall extend and be applied to a Female as 
well as a Male. 

Repeal of H- And be it further enacted. That an Act passed in the Thirty- 
cfViiis^ ^ second Year of the Reign of King Henry the Eighth, intituled The 

82 H 8 c< 1 

and 84 *& 86 Act of Wills, Wards, and Primer Seisins, whereby a Man may de- 
vise Two Parts of his Land ; and also an Act passed in the 
Thirty-fourth and Thirty-fifth Years of the Reign of the said King 
Henry the Eighth, intituled The Bill concerning the Explanatioa 
of Wills ; and also an Act passed in the Parliament of Ireland in 
the Tenth Year of the Reign of King Charles the First, intituled 



Number; 



Gender. 
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An Act how Lands, Tenements, etc. may be disposed by Will Jo Car. i. 
or otherwise, and concerning Wards and Primer Seisins ; and ^^O 
^also so much of an Act passed in the Twenty-ninth Year of the 
Reign of King Charles the Second, intituled An Act for Preven- 
tion of Frauds and Perjuries, and of an Act passed in the Par- 
liament of Ireland in the Seventh Year of the Reign of King 
William the Third, intituled, An Act for Prevention of PVauds Sf joMi,^*' 
and Perjuries, as relates to Devises or Bequests of Lands or gtSatJ^ 
Tenements, or to the Revocation or Alteration of any Devise in S^.V 
Writing of any Lands, Tenements, or Hereditaments, or any d li'. (i). 
Clause thereof, or to the Devise of any Estate pur autre vie, or 
to any such Estate, being Assets, or to Nuncupative Wills, or 
to the Repeal, altering, or changing of any Will in Writing con- 
cerning any Goods or Chattels, or Personal Estate, or any Clause, 
Devise, or Bequest therein ; and also so much of an Act passed 
in the Fourth and Fifth Years of the Reign of Queen Anne, Sec. 14. of 

° ^ 4 & 6 Anne 

intituled An Act for the Amendment of the Law and the better c. le. 
Advancement of Justice, and of an Act passed in the Parliament eAnnecio. 
of Ireland in the Sixth Year of the Reign of Queen Anne, intituled Sec 9. of 

14 0* 2. 0. 20« 

An Act for the Amendment of the Law and the better Advance- 
ment of Justice, as relates to Witnesses to Nuncupative 
Wills ; and also so much of an Act passed in the Fourteenth 
Year of the Reign of King George the Second, intituled An Act 26G.2.C.6. 

^^ (except as to 

to amend the Law concerning Common Recoveries, and to ex- coionief.) 
plain and amend an Act made in the Twenty-ninth year of the 
Reign of King Charles the Second, intituled ** An Act for Pre- 
vention of Frauds and Perjuries,' as relates to Estates pur autre 
vie ; and also an Act passed in the Twenty-fifth Year of the 
Reign of King George the Second, intituled An Act for avoiding 26Q.2.cii. 
and putting an end to certain Doubts and Questions relating to 
the Attestation of Wills and Codicils concerning Real Estates in 
that Part of Great Britain called England, and in His Majesty's 
Colonies and Plantations in America, except so far as relates to 
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Mis Majesty's Colonies and Plantations in America ; and also art 
Act passed in the Parliament of Ireland in the same Twenty- 
fifth Year of the Reign of King George the Second, intituled An 
Act for the avoiding and putting an end to certain Doubts and 
Questions relating to the Attestations of Wills and Codicils con- 
cerning Real Estates ; and also an Act passed in the Fifty-fifth 
66 G. 3. Year of the Reign of King George the Third, intituled An Act to 
remove certain Difficulties in the Disposition of Copyhold Estates 
by Will, shall be and the same are hereby repealed, except so 
far as the same Acts or any of them respectively relate to any 
Wills or Estates pur autre vie to which this Act does not extend. 

AU Property III. And be it further enacted. That it shall be lawful for 
posed of by evcry Person to devise, bequeath, or dispose of, by his Will 
executed in manner hereinafter required, all Real Estate and 
all Personal Estate which he shall be entitled to, either at Law 
or in Equity, at the Time of his Death, and which, if not so 
devised, bequeathed, or disposed of, would devolve upon the 
Heir at Law or Customary Heir of Him, or, if he became 
entitled by Descent, of his Ancestor, or upon his Executor or 
eotnpriaing Administrator : and that the Power hereby eiven shall extend 

Customary "" ^ 

Freeholds to all Real Estate of the Nature of Customary Feehold or 

and Ooijy- "* 

iiojds with-^ Tenant Right, or Customary or Copyhold, notwithstanding that 
bef re Ad- ^^® Testator may not have surrendered the same to the Use of 
^d^* his Will, or notwithstanding that, being entitled as Heir, Devisee, 
Is^SuoT" o^ otherwise to be admitted thereto, he shall not have been 
devised, admitted thereto, or notwithstanding that the same, in conse- 
quence of the Want of a Custom to devise or surrender to the 
Use of a Will or otherwise, could not at Law have been dis- 
posed of by Will if this Act had not been made, or notwithstand- 
ing that the same, in consequence of there being a Custom that 
a Will or a Surrender to the Use of a Will should continue in 
force for a limited Time only, or any other special Custom, 
could not have been disposed of by Will according to the Power 
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Contained in this Act, if this Act had not been made ; and also Jj^*^]^ 
to Estates pur autre vie, whether there shall or shall not be any 
special Occupant thereof, and whether the same shall be Free- 
hold, Customary Freehold, Tenant Right, Customary or Copy- 
hold, or of any other Tenure, and whether the same shall be a 
corporeal or an incorporeal Hereditament ; and also to all con- ^teSfSJ* 
tingent, executory, or other future Interests in any Real or 
Personal Estate, whether the Testator may or may not be 
ascertained as the Person or One of the Persons in whom the 
same respectively may become vested, and whether he may be 
entitled thereto under the Instrument by which the same respec- 
tively were created or under any Disposition thereof by Deed or 
Will ; and also to all Rights of Entry for Conditions broken, |j^^.°' 
and other Rights of Entry ; and also to such of the same ^^^ISeS*'^*^ 
Estates, Interests, and Rights respectively, and other Real and ^S^'ofUe^* 
Personal Estate, as the Testator may be entitled to at the Time ^^* 
of his Death, notwithstanding that he may become entitled to 
the same subsequently to the Execution of his Will. 

IV. Provided always, and be it further enacted. That where As to thj 

^ ' ' Fees and 

any Real Estate of the Nature of Customary Freehold or Tenant ]^m P»y* 
Right, or Customary or Copyhold, might, by the Custom of the cSJ^raaa^' 
Manor of which the same is holden, have been surrendered to JJ^ gl^tes 
the Use of a Will, and the Testator shall not have surrendered 
the same to the Use of his Will, no Person entitled or claiming 
to be entitled thereto by virtue of such Will shall be entitled to 
be admitted, except upon Payment of all such Stamp Duties, 
Fees, and Sums of Money as would have been lawfully due and 
payable in respect of the surrendering of such Real Estate to 
the Use of the Will, or in respect of presenting, registering, or 
enrolling such Surrender, if the same Real Estate had been 
surrendered to the Use of the Will of such Testator : Provided 
also, that where the Testator was entitled to have been admitted 
to such Real Estate, and might, if he had been admitted thereto. 
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have surrendered the same to the Use of his Will, and shall not 
have been admitted thereto, no Person entitled or claiming to be 
entitled to such Real Estate in consequence of such Will shall be 
entitled to be admitted to the same Real Estate by virtue 
thereof, except on Payment of all such Stamp Duties, Fees, Fine, 
and Sums of Money as would have been lawfully due and pay- 
able in respect of the Admittance of such Testator to such Real 
Estate, and also of all such Stamp Duties, Fees, and Sums of 
Money as would have been lawfully due and payable in respect 
of surrendering- such Real Estate to the Use of the Will, or of 
presenting, registering, or enrolling such Surrender, had the 
Testator been duly admitted to such Real Estate, and after- 
wards surrendered the same to the Use of his Will ; all which 
Stamp Duties, Fees, Fine, or Sums of Money due as aforesaid 
shall be paid in addition to the Stamp Duties, Fees, Fine, or 
Sums of Money due or payable on the Admittance of such 
Person so entitled or claiming to be entitled to the same Real 
Estate as aforesaid. 

Wills or V. And be it further enacted, That when any Real Estate of 

wais of ° the Nature of Customary Freehold or Tenant Right, or Cus- 

Freehoids tomary or Copyhold, shall be disposed of by Will, the Lord of 

holds to lie the Manor or reputed Manor of which such Real Estate is 

entered on 

ttie Court holden, or his Steward, or the Deputy of such Steward, shall 
cause the Will by which such Disposition shall be made, or so 
much thereof as shall contain the Disposition of such Real 
Estate, to be entered on the Court Rolls of such Manor or 
reputed Manor ; and when any Trusts are declared by the Will 
of such Real Estate it shall not be necessary to enter the Decla- 
ration of such Trusts, but it shall be sufficient to state in the 
Entry on the Court Rolls that such Real Estate is subject to the 

and the Trusts declared by such Will ; and when any such Real Estate 

Lord to be 

entitled to could not havc been disposed of by Will if this Act had not been 

the same 

Fine, ftc. made, the same Fine, Heriot, Dues, Duties, and Services shall be 
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paid and rendered by the Devisee as would have been due from SSSw^are 
the Customary Heir in case of the Descent of the same Real ySlbiTwhe 
Estate^ and the Lord shall, as against the Devisee of suchj^^^ft^® 
Estate, have the same Remedy for recovering and enforcing Sm?/ ^^ "* 
such Fine, Heriot, Dues, Duties and Services as he is now 
entitled to for recovering and enforcing the same from or 
against the Customary Heir in case of a Descent. 

VI. And be it further enacted. That if no Disposition by Will Stee^^r"" 
shall be made of any Estate pur autre vie of a Freehold Nature, 

the same shall be chargeable in the Hands of the Heir, if it 
shall come to him by reason of special Occupancy, as Assets by 
Descent, as in the Case of Freehold Land in Fee Simple ; and 
incase there shall be no special Occupant of any Estate pur autre 
vie, whether Freehold or Customary Freehold, Tenant Right, Cus- 
tomary or Copyhold, or of any other Tenure, and whether a cor- 
poreal or incorporeal Hereditament, it shall go to the Executor 
or Administrator of the Party that had the Estate thereof by 
virtue of the Grant ; and if the same shall come to the Executor 
or Administrator either by reason of a special Occupancy or by 
virtue of this Act, it shall be Assets in his Hands, and shall go 
and be applied and distributed in the same Manner as the 
Personal Estate of the Testator or Intestate. 

VII. And be it further enacted. That no Will made by any p^^^^^'.* 
Person under the Age of Twenty-one Years shall be valid. vaUi^*^ 

VIII. Provided also, and be it further enacted, That no AVill ^^^^"^erfc 
made by any married Woman shall be valid, except such a Will S nught^ 
as might have been made by a married Woman before the m&dt 
passing of this Act. 

IX. And be it further enacted. That no Will shall be valid f^^^^^ 
unless it shall be in Writing and executed in mannen herein- ^^5'^* 
after mentioned ; (that is to say,) it shall be signed at the Foot S^SftS^ 
or End thereof by the Testator, or by some other Person in his wSiSLS^^ 

]g atOneTime, 
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Presence and by his Direction ; and such Signature shall be 
made or acknowledged by the Testator in the Presence of Two 
or more Witnesses present at the same Time, and such Wit- 
nesses shall attest and shall subscribe the Will in the Presence 
of the Testator, but no Form of Attestation shall be necessary. 

meSteby X. And be it further enacted, That no Appointment made by 

Secuted* Will, in exercise of any Power, shall be valid, unless the same 

wSte, aSd be executed in manner hereinbefore required ; and every Will 

although * executed in manner hereinbefore required shall, so far as 

other re- 
quired respects the Execution and Attestation thereof, be a valid Exe- 

Solemnities '^ 

aje not cution of a Powcr of Appointment by Will, notwithstanding it 
shall have been expressly required that a Will made in exercise 
of such Power should be executed with some additional or other 
Form of Execution or Solemnity. 

Mari^° XL. Provided always, and be it further enacted. That any 

Wills ex- 
cepted. Soldier being in actual Military Service, or any Mariner or Sea- 
man being at Sea, may dispose of his Personal Estate as he 
might have done before the making of this Act. 

alecTce^ XII. And be it further enacted. That this Act shall not pre- 
i^Mof n G. judice or affect any of the Provisions contained in an Act passed 
t'.2o!'ydth' in the Eleventh Year of the Reign of JHis Majesty King George 
wX^of^ the Fourth and the First Year of the Reign of His late Majesty 
cereand ' King William the Fourth, intituled An Act to amend and con- 
Marines, solidate the Laws relating to the Pay of the Royal Navy, re- 
specting the Wills of Petty Officers and Seamen in the Royal 
Navy, and Non-commissioned Officers of Marines, and Marines, 
so far as relates to their Wages, Pay, Prize Money, Bounty 
Money, and Allowances, or other Monies payable in respect of 
Services in Her Majesty's Navy. 

Publication XIII. And be it further enacted, That every Will executed in 

not to be 

reqoisite. manner hereinbefore required shall be valid without any other 
Publication thereof. 



67 

XIV. And be it further enacted, That if any Person who JJ^J^®*^*;* 
shall attest the Execution of a Will shall at the Time of the Exe- ^^^^ 
cution thereof or any Time afterwards be incompetent to be JSeSk^ 
admitted a Witness to prove the Execution thereof, such Will w**"«"^- 
shall not on that Account be invalid 

XV. And be it further enacted. That if any Person shall attest CMJtstoan 
the Execution of any Will to whom or to whose Wife or Husband JJ*^JJ*° 
any beneficial Devise, Legacy, Estate, Interest, Gift, or Appoint- 
ment, of or affecting any Real or Personal Estate (other than 

and except Charges and Directions for the Pajmient of any Debt 
or Debts), shall be thereby given or made, such Devise, Legacy, 
Estate, Interest, Gift, or Appointment shall, so far only as con- 
cerns such Person attesting the Execution of such Will, or the 
Wife or Husband of such Person, or any Person claiming under 
such Person or Wife or Husband, be utterly null and void, and 
such Person so attesting shall be admitted as a Witness to prove 
the Execution of such Will, or to prove the Validity or Invalidity 
thereof, notwithstanding such Devise, Legacy, Estate, Interest, 
Gift, or Appointment mentioned in such Will. 

XVI. And be it further enacted, That in case by any Will any ^J^^*^ 
Real or Personal Estate shall be charged with any Debt or ^^^ • 
Debts, and any Creditor,or the Wife or Husband of any Creditor, 

whose Debt is so charged shall attest the Execution of such Will, 
such Creditor, notwithstanding such Charge, shall be admitted a 
Witness to prove the Execution of such Will, or to prove the 
Validity or Invalidity thereof. 

XVII. And be it further enacted, That no Person shall, on 3?««?*9' <» 

' 'be admitted 

account of his being an Executor of a Will, be incompetent to be » '^^ta®"* 
admitted a Witness to prove the Execution of such Will, or a 
Witness to prove the Validly or Invalidity thereof. 

XVIII. And be it further enacted. That every Will made by a wm to be 
Man or Woman shall be revoked by his or her Marriage Hurtage. 

e2 
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(except a Will made in exercise of a Power of Appointment, 
when the Real or Personal Estate thereby appointed would not 
in default of such Appointment pass to his or her Heir, Customary 
Heir, Executor, or Administrator, or the Person entitled as his or 
her next of Kin, under the Statute of Distributions). 

No^mto XIX. And be it further enacted. That no Will shall be revoked 
tk^f^"°™^' by any Presumption of an Intention, on the Ground of an Altera- 
tion in Circumstances. 

No Win to XX, And be it further enacted. That no Will or Codicil, or 

be revoked ' 

otoer^m ^^y ^^^ thereof, shall be revoked otherwise than as aforesaid, 
Sya^i^ff or by another Will or Codicil executed in manner hereinbefore 
S?^*^iii required, or by some Writing declaring an Intention to revoke 
Deletion. ^^^ Same, and executed in the Manner in which a Will is herein- 
before required to be executed, or by the burning, tearing, or 
otherwise destroying the same by the Testator, or by some 
Person in his Presence and by his Direction, with the Intention 
of revoking the same. 

So^i^a ^^^- ^^^ ^ ^* further enacted. That no Obliteration, Inter- 
Sre M^ lineation, or other Alteration made iji any Will after the Execu- 
^^tS^^ tion thereof shall be valid or have any Effect, except so far as 

a Will 

the Words or Effect of the Will before such Alteration shall not 
be apparent, unless such Alteration shall be executed in like 
Manner as hereinbefore is required for the Execution of the 
Will ; but the Will, with such Alteration as Part thereof, shall 
be deemed to be duly executed if the Signature of the Testator 
and the subscription of the Witnesses be made in the Margin or 
on some other Part of the Will opposite or near to such Altera- 
tion, or at the Foot or End of or opposite to a Memorandum 
referring to such Alteration, and written at the End or some 
other Part of the Will. 

No wm^ XXII. And be it further enacted, That no Will or Codicil, or 
other^*^ any Part thereof, which shall be in any Manner revoked, shall 
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be revived otherwise than by the Re-execution thereof, or by a tbanbvBe. 
Codicil executed in manner hereinbefore required, and showing J^^^ ^ 
an Intention to revive the same ; and when any Will or Codicil 
which shall be partly revoked, and afterwards wholly revoked, 
shall be revived, such Revival shall not extend to so much thereof 
as shall have been revoked before the Revocation of the whole 
thereof, unless an Intention to the contrary shall be shown. 

XXIII. Andbe.it further enacted, That no Conveyance orADeTiae 

not to bo 

other Act made or done subsequently to the Execution of a Will renaeredin. 

> operatiyoby 

of or relating to any Real or Personal Estate therein comprised, any«abie- 
except an Act by which such Will shall be revoked as aforesaid, J^^* <>' 
shall prevent the Operation of the Will with respect to such Estate 
or Interest in such Real or Personal Estate as the Testator 
shall have Power to dispose of by Will at the Time of his 
Peath. 

XXIV. And be it further enacted. That every Will shall be a wm shau 
construed, with reference to the Real Estate and Personal Estate ^ ^Slk^** 
comprised in it, to ^eak and take effect as if it had been exe- Death of th^ 
cuted immediately bef(M'e the Death of the Testator, unless a 
contrary Intention shall appear by the Will. 

XXV. And be it further enacted, That, unless a contrary a Basiaiiary 

•' DeTiseshaU 

Intention shall appear by the Will, such Real Estate or Interest inoiud© ei- 

^^ "^ tatesoom- 

therdn as shall be comprised or intended to be comprised in any g^^^ in 
Devise in such Will contained, which shall fail or be void by^*"*^^*"^' 
reason of the Death of the Devisee in the Dfetime of the Tes- 
tator, or by reason of such Devise being contrary to Law or 
otherwise incapable of taking effect, shall be included in the 
Residuary Devise (if any) contained in such Will. 

XXVI. And be it further enacted. That a Devise of the Land D^'Ske 
of the Testator, or of the Land of the Testator in any Place or Lands JJoi 
in the Occupation of any Person mentioned in his Will, or other- copyhold 

, ana lease- 

wise described in a general Manner, and any other general >>o^a«weii 

- " ^ asfreehold 

lAnd. 
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Devise which would describe a Customary, Copyhold, or Lease- 
hold Estate if the Testator had no Freehold Estate which could 
b^ described by it, shall be construed to include the Customary, 
Copyhold, and Leasehold Estates of the Testator, or his Cus- 
tomary, Copyhold, and Leasehold Estates, or any of them, to 
which such Description shall extend, as the Case may be, as well 
as Freehold Estates, unless a contrary Intention shall appear by 
the Will 

Qi^h^ XXVII. And be it further enacted. That a general Devise 
Ert^^ oTer ^^ *^® ^^^^ Estate of the Testator, or of the Real Estate of the 
T^Btotor has Testator in any Place or in the Occupation of any Person men- 
Powero? tioned in his Will, or otherwise described in a general Manner, 
meSt^ ' shall be construed to include any Real Estate, or any Real 
Estate to which such Description shall extend (as the Case may 
be), which he may have Power to appoint in any Manner he 
may think proper, and shall operate as an Execution of such 
Power, unless a contrary Intention shall appear by the Will ; 
and in like Manner a Bequest of the Personal Estate of the Tes- 
tator, or any Bequest of Personal Property described in a general 
Manner, shall be construed to include any Personal Estate, or 
any Personal Estate to which such Description shall extend (as 
the Case may be), which he may have Power to appoint in any 
Manner he may think proper, and shall operate as an Execu- 
tion of such Power, unless a contrary Intention shall appear by 
the Will. 

A Deyke XXVIII. And be it further enacted, That where any Real 
wordsof"^ Estate shall be devised to any Person without any Words of 
shau be con- Limitation, such Devise shall be construed to pass the Fee 

strued to o* « i t i * i-. 

pass the bimple, or other the whole Estate or Interest which the Testator 
had Power to dispose of by Will in such Real Estate, unless a 
contrary Intention shall appear by the Will. 

^e^tt^t -^^^-^^ ^^ ^^ ^^ ^"^^^ enacted, That in any Devise or 
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Bequest of Real or Personal Estate the Words " die without .^^^^J^^ 
Issue/' or " die without leaving Issue/' or " have no Issue/* or ^^J^gh^u 
any other Words which may import eidier a Want or Failure J? mSS2dte 
of Issue of any Person in his Lifetime or at the Time of his SS© uUig 
Death, or an indefinite Failure of his Issue, shall be construed ***^®^®**°' 
to mean a Want or Failure of Issue in the Lifetime or at the 
Time of the Death of such Person, and not an indefinite Failure 
of his Issue, unless a contrary Intention shall appear by the 
Will, by reason of such Person having a prior Estate Tail, or . 
of a preceding Gift, being, without any Implication arising from 
such Words, a Limitation of an Estate Tail to such Person or 
Issue, or otherwise : Provided, that this Act shall not extend to 
Cases where such Words as aforesaid import if no Issue de- 
scribed in a preceding Gift shall be born, or if there shall be no 
Issue who shall live to attain the Age or otherwise answer the 
Description required for obtaining a vested Estate by a preceding 
Gift to such Issue. 

XXX. And be it further enacted, That where any Real Estate ^^J^^o^ 
(other than or not being a Presentation to a Church) shall be Sc^^orV 
devised to any Trustee or Executor, such Devise shall be con,- pJSenS* 
strued to pass the Fee Simple or other the whole Estate or church,* 
Interest which the Testator had Power to Dispose of by Will in chattfi 
such Real Estate, unless a definite Term of Years, absolute or 
determinable, or an Estate of Freehold, shall thereby be given 

to him expressly or by Implication. 

XXXI. And be it further enacted. That where any Real '^^ 
Estate shall be devised to a Trustee, without any express Limi- SJS^ 
tation of the Estate to be taken by such Trustee, and the bene- SSrt^y 
ficial Interest in such Real Estate, or in the surplus Rents and bejSJI the 
Profits thereof, shall not be given to any Person for Life, or such PereonSene- 

fl/>{fl11v ATI 

beneficial Interest shall be given to any Person for Life but the tiuedfor ' 
Purposes of the Trust may continue beyond the Life of such the tee. 
Person, such Devise shall be construed to vest in such Trustee 
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the Fee Simple oi other the whole legfal Estate which the 
Testator had Power to dispose of by Will in such Real Estate, 
and not an Estate determinable when the Purposes of the Trust 
shall be satisfied. 

ESSwTaii X^^^^- ^^^ ^® ^^ further enacted, That where any Person to 
^uiot whom any Real Estate shall be devised for an Estate Tail or an 
Estate in quasi Entail shall die in the Lifetime of the Testator 
leaving Issue who would be inheritable under such Entail, and 
any such Issue shall be living at the Time of the Death of the 
Testator, such Devise shall not lapse, but shall take effect as if 
the Death of such Person had happened immediately after the 
Death of the Testator, unless a contrary Intention shall appear 
by the Will. 

S?5^*^ XXXIII. And be it further enacted. That where any Person 

Children or ' •' 

SSfo\e«?ro® being a Child or other Issue of the Testator to whom any Real 

at^e^^"*^ or Personal Estate shall be devised or bequeathed for any 

D^bh^SaU Estate or Interest not determinable at or before the Death of 

not lapse, ^^^j^ Person shall die in the Lifetime of the Testator leaving 

Issue, and any such Issue of such Person shall be living at the 

Time of the Death of the Testator, such Devise or Bequest shall 

not lapse, but shall take effect as if the Death of such Person had 

happened immediately after the Death of the Testator, unless a 

contrary Intention shall appear by the Will. 

«te?d to** XXXIV. And be it further enacted, that this Act shall not 

before°iM8 extend to any Will made before the First Day of January One 

tates^pu?" thousand eight hundred and thirty-eight, and that every Will 

Pe*rTOti8who re executed or republished, or revived by any Codicil, shall for 

less. ^^^ the Purposes of this Act be deemed to have been made at the 

Time at which the same shall be so re-executed, republished, or 

revived ; and that this Act shall not extend to any Estate pur 

autre vie of any Person who shall die before the First Day of 

January One thousand eight hundred and thirty-eight. 



XXXV. And be it further enacted, That this Act shall not ^^^ 
extend to Scotland. bmios. 

XXXVI, And be it enacted, That this Act may be amended, AotiMybe 
altered, or repealed by any Act or Acts to be passed in this BtMim. 
present Session of Parliament. 
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INDEX OF STATUTES REFEREED TO, 

43 Eliz. cap. 4 Charitable Uses Defined, 38, 39, 40. 

12 Charles 2nd, cap. 24 Father's Power to Appoint Testa- 
mentary Guardian, 28, 29. 
9 Geo. 2nd, cap. 36 Charitable Uses. Mortmain, 36, 37 

38. 
39 & 40 Geo. 3rd. cap. 98...Thelluson Act, 34, 35. 
4 & 5 Wm. 4th, cap. 29 ...Securities in Ireland, 11, 12, 13, 14 

IS. 
X Wm. 4th, cap. 40 Executor Made Trustee for Next of 

Kin, of Undisposed of Residue, 56. 

I Wm. 4th, cap. 46 Illusory Appointments, 49. 

3 & 4 Wm. 4th, cap. 74 Abolition of Fines and Recoveries 

46, 47> 48. 
3 & 4 Wm. 4th, cap. 105 ...Dower Act, 45. 
I Vic, cap. 26 The Wills Act, 7, 29, 32, 52, S 3 54 

S6. 

IS & 16 Vic, cap. 24 The Wills Amendment Act, 56. 

17 & 18 Vic, cap. 36 Bills of Sale Registration, 7. 

17 & 18 Vic, cap. 113 Locke King's Act, 8. 

19 & 20 Vic, cap. 120 Leases and Sales of Settled Estates 

Act, 27, 28. 

20 & 2 1 Vic, cap. 57 Married Women's Reversionary 

Interests in Personal Estates, 43, 

44. 

21 & 22 Vic, cap. 77 Leases and Sales of Settled Es- 

tates Amendment Act, 27. 

22 & 23 Vic, cap. 35 Lord St. Leonards' Act to further 

Amend the Law of Property 
and to relieve Trustees, 7, 1 5, 20, 
21. 
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23 & 24 Vic, cap. 38 An Act to Further Amend the Law 

of Property, 7, 15, 16, 17, 51. 

23 & 24 Vic, cap. 145 Lord Cranworth's Act. Powers 

Commonly inserted in Settle- 
ments and Wills, 17,20,21, 22, 
23, 24, 2S, 26, 27, 30. 

24 Vic, cap. 9 Mortmain, 42. 

25 & 26 Vic, cap. 108 Sales, &c, by Trustees, 18. 

27 & 28 Vic, cap. 1 12 Judgments, &c., 7. 

29 & 30 Vic, cap. 96 ....Re-Registration of Bills of Sale, 7, 

30 & 31 Vic, cap. 69 An Act to Amend Locke King's 

Act, 8, 9, ID. 

3O&31 Vic, cap. 132 Trustees, Executors, and Adminis- 
trators' Investments, 19, 20. 

30 & 31 Vict., cap. 144 Policies of Assurance Act, 6. 

33 & 34 Vic, cap. 14 The Naturalization Act, 1870, 55. 

33 & 34 Vic, cap. 93 The Married Women's Property 

Act, 1870, 52. 

34 & 35 Vic, cap. 13 The Public Parks, Schools, and 

Museums Act, 1871, 42. 
34 & 35 Vic, cap. 27 Debenture Stock Act, 1871, 20. 



"*^JnMfx^**^ 



INDEX. 



Absolute testamentary power in England, remarks on, 3a. 

Accumulation of income, Act to restrain, 34, 35. 

Aliens, powers conferred on, by Naturalization Act, 1870, 55. 

Appendix, Wills Act, i Vic. Cap. 26, 59. 

Appointment, powers of, 7, 48. 

general powers, 7, 8. 
special powers, 8. 

illusory appointments, 49, 50. 
Assets, Court of Chancery will not marshal assets, in favour of 

a charity, 42, 
Attestation of Wills, 56, 66. 
Attesting Witnesses, Gifts to, void, 56, 67. 

Barring entailed estates, 46, 47, 48. 

Bills of Sale, registration and re-registration of, 7. 

Chattels (Heirlooms), 48. 

Charitable uses defined, 38, 39, 40, 42. 

Charities, legacies to, 35. 

„ „ when charged on mixed fund, 42. 

May take only pure personalty, 35, 36. 
Examples of property held by the Court of Chancery 
to be pure personalty, 36, 40, 41. 
Children, See Guardian, Parent, Ward. 
Chose in action. Assignment of Policies of life assurance, 6. 

Notice to Assurance Office prior to Policies of 
Assurance Act, 1867, 6. 
Code Civil, Testamentary power of Testators in France, in 

certain cases, 32, 33. 
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Consent of Protector of Settlement to disentailing deed^ 46, 

47,48. 
G)ntingent legacies, 50, 51, 63. 

G)nvent, gift to, held to be valid and not a charitable use, 42. 
Copyholds, Sale of by Executors, 21. 
Creditors, May be witnesses to wills, 56, 67. 
„ legacies to, 45. 

Debenture Stock Act, 1871, 20. 
Debts, Payment of, 21. 

„ Judgment, 7. 
Devises, lapsed and void, fall into residue, 53, 56, 6g. 

„ of Mortgaged and Trust Estates, 51. 
Discretionary powers given to several persons, precaution needed 

in giving, 33, 34. 
Dower Act, 44, 

Difference between old and new law, 45. 
Declaration to bar, 45. 

Equity, Wife's equity to a settlement may be released, 4^, 43. 
Exchange, Powers of sale and, 21, 22, 23, 24, 25, 26, 27. 
Estate tail, 46, 47, 48. 

Leases and sales of settled estates, 27, 28« 
Executors, Trustees for next-of-kin of undisposed-of residue, 56. 
Legacies to, 45. 
May be witnesses to wills, 56. 
May apply income of infant legatees fortune, for 

maintenance, when, 30, 31. 
Power to sell copyholds, and lands charged with 
mortgages, or, liens for unpaid purchase-money, 
8,9, 10, 11,21. 
Executions should be registered and enforced, 7. 
Execution of will, 56, 65, 66. 

of power, by will, 7, 8, 66, 67, 68. 
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Executory interests, s i ; limitation of, 51 ; perpetuities, s i ; 

gestation, 51. 

Father may appoint a Guardian of his infant children, 28, 29. 
provision for legitimate children, 30, 31. 
„ for afterborn children, 31, 32. 
„ for illegitimate children, 56, 57, 58. 
„ for making illegitimate children Wards of the 
Court of Chancery, 58. 
Fines and Recoveries Act, 46. 

France, Testamentary powers of Testators in, in certain cases, — 
Code Civil, 32, 33. 

General powers of appointment, 7, 8, 70. 
Gestation, limitation of executory interests, perpetuities, S i . 
Guardian, Father's power to appoint, 28, 29. 
of illegitimate children, 57, $8. 

Heirlooms, 48. 
Hotchpot, so. 

Husband can, jointly with wife, dispose of her reversionary 
interests in personal estate; — How to prevent this, 

43,44. 

« 

Illegitimate children, provision for, S7, S8. 

„ Wards of Court, 57, 58. 
Infants, Guardians of, 28, 29, 30, 31, 57, 58. 
Ireland, investments in, 11, 12, 13, 14, 15. 
Inrolment of deeds under Mortmain Act, 36, 37, 38. 

disentailing deeds, 46, 47. 
Insurance, policies of purchased by Testator, 6. 

Assignment of. Notice to office, 6. 
Investments by Trustees, 11, 15, 16, 17, 18, 19, 20, 21. 

Order of Court of Chancery of i Feb., 1861, in 
pursuance of 23 & 24 Vic. Cap. 38, 17. 
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Judgment debts, 7 ; registry and re-registry of, 7. 

Lapsed devise, &c., S3; S6, 69. 

Leases and sales of settled estates, 27, 28. 

Legacies to charities, 35. 

to executors, 45. 

to creditors, 45. 

to wives entitled to Dower, 44, 45. 

contingent, 50, 51, 63. 

vested, 50, 51. 
Lien of Vendor, for unpaid purchase money; Locke King's Act 
and Act to explain it, 8, 9, 10. 

Maintenance of legitimate children, 30, 31. 

Marriage, revokes will, 52, 56, 67, 68. 

Exception in favor of wills made in exercise of 

powers of appointment in certain cases, 68. 

Married women, sales of reversionary interests in personal 

estates, 42,43. 
paraphernalia, 48. 
release of powers by, 42, 43, 
wife's equity to a settlement, 42, 43. 
Married women's Property Act 1870, 52. 
Marshalling assets, charities, 42. 
Minerals, sale by Trustees of estates, &c., reserving, 18. 
Mortgage, Devise of mortgaged and trust estates, 51. 

Locke King's Act, Mortgage money primarily 

payable out of mortgaged lands, 8. 
Act to explain Locke King's Act, 9. 
Contrary intention appearing in will, 8, 9, 10, 11. 
Mortmain Act, 36, 37, 38, 42. 

Next of Kin, Executor trustee for, of undisposed of residue, 56. 

Paraphernalia, Definition of, 48. 

Husband cannot dispose of by will, 48. 
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Pars rationabilis, the doctrine of the, and writ de rationabili 

parte bonorum, 32. 
Code civil, extract from, 32, 33. 
Parent, Appointment of Guardian by Father, sec. stat. 28, 29. 

Mother has no power to appoint Guardian; but if 
Father silent, her wishes will be respected by the 
G>urt of Chancery, 29, 30. 
Of illegitimate children has no power to appoint a 
guardian ; but nominee of putative Father or Mother, 
will, if proper, be appointed by the Court of Chancery, 

Provision for legitimate children, 30, 31, 32. 
for illegitimate children, S7, S8. 
Particulars of liens, mortgages, &c., affecting Testator's pro- 
perty should be given, 5. 
Paul, St., Judgment of, on persons neglecting to provide for 

their own, 32. 
Perpetuity, rule as to, 5 1 . 

Policies of Assurance. Notice of assignment, and consequnnces 

of neglecting to give, 6. 
Policies of Assurance Act, 1867,6. 
Powers, exercise of powers by will, 7, 8. 

formalities, 66, 70. 
General devise an exercise of general 
powers, unless a contrary intention ap- 
pear in will, 7, 8, 70. 
of leasing, will should contain, 27, 28. 
As to modification of Trustees powers under Lord St, 

Leonards' and Lord Cranworth's Acts, 20, 2 1 . 
of Sale and Exchange in Wills, 2 1, 22, 23, 24, 25, 26, 27. 

Property, particulars of, required on taking instructions for 
wills, 5. 

Protector of Settlement. Setdor may appoint three, 46, 47, 48. 
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m 

Provision for wife should be permanent and for her separate use, 

30, 31,45,46,47,48. 
Public Parks, Schools, and Museums Act, 1 871, 42. 
Pure Personalty, Examples of property, held by the Court of 

Chancery to be pure personalty, 36, 40, 41 . 

Release of powers by married women, 43, 44. 
Residue, undisposed of— Executor, Trustee for next of kin of, 56, 
Residuary devise, 56. 

Reversionary interests of married women in personal estates, 

should be protected by express stipulation, 43, 44. 
Revocation of wills, 53. 

Sale, powers of, 21, 22, 23, 24, 25, 26, 27. 
Separate use, Gifts to women should always be for their sepa- 
rate use, unless Testator express a wish to the 
contrary, 42, 43, 46. 
Settlement, Protectors of, 46, 47, 48. 
Statutes, See index of 74, 75. 

Stock, Approved of by Court of Chancery, in which. Trustees 
may invest, 17. 
Rule of Court, i Feb. 1861, made in pursuance of 
23 & 24, Vic. cap. 38, 17, 

Tail, Estate Tail, Protector of, bar of, 46, 47, 48. 
Thelluson Act, Restraint on accumulation of income, 34, 35. 
Timothy, See Paul, St„ 32. 
Trustee, Investments by, 17. 

Authorized investments, 12, 13, 14, 15, I7» 

Sales by, 21, 22, 23, 24, 25, 26, 27. 

Vendor, lien of, for unpaid purchase-money, by Act to explain 
Locke King's Act, primarily charged on land, 
8, 9, 10. 
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Wards, see Guardian, Father, Infants, Parent. 

Widow, rights of, to dower, 44, 45. 

Wife, provision for, should be ample and permanent, 30, 31, 45. 

Will, execution of, 66. 

Witnesses, 56, 67. 

Attestation of, 56, 66. 

Revocation of, 52, 68. 

Signature of, 15 & 16, Vic, Cap. 24, 56. 
Wills, Act, I Vic. C. 26. 

Sec, I. Copy same as encircled in pencil. 

II. Ditto. 

III. &c. Ditto to end. 
Wills Act, 1 Vic. Cap. 26 :— 

Sec. I. Meaning of certain Words in this Act, 59. 
II. Repeal of the Statutes of Wills, &c., &c., 60. 

III. All Property may be disposed of by Will, comprising 

customary Freeholds and Copyholds without 
Surrender and before Admittance, and also 
such of them as cannot now be devised, 62. 

IV. As to the Fees and Fines payable by Devisees of 

Customary and Copyhold Estates, 63. 

V. Wills or extracts of Wills of Customary Freeholds 

and Copyholds to be entered on the Court Rolls ; 
and the Lord to be entitled to the same Fine, Ac. 
when such Estates are not now devisable as he 
would have been from the Heir in the case of 
Descent, 64. 

VI. Estates pur autre vie, 65 ; 

VII. No Will of a Person under age valid, 65. 
VIII. Nor of a Feme Covert except such as mig^t now 

be made, 65. 
IX. Every Will shall be in Writing, and signed by the 

Testator in the Presence of Two Witnesses at 

One Time, 65. 
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X. Appointments by Will to be executed like other 
Wills, and to be valid, although other required 
Solemnities are not observed, 66. 
XL Soldiers and Mariners Wills excepted, 66. 
XIL Act not to affect certain Provisions of 1 1 Geo. 4 & 
I Will. 4. c. 20, with respect to Wills of Petty 
Officers and Seamen and Mariners, 66. 

XIII. Publication not to be requisite, 66. 

XIV. Will not to be void on account of Incompetency of 

attesting Witnesses, 67. 
XV. Gifts to an attesting Witness to be void, 67. 
XVI. Creditor attesting to be admitted a Witness, 67. 

XVII. Executor to be admitted a Witness, 67. 

XVIII. Will to be revoked by Marriage, 67. 

Exception in favor of a Will made in pursuance of 
a power of appointment in certain cases, 68. 

XIX. No Will to be revoked by Presumption, 68. 

XX. No Will to be revoked but by another Will or 

Codicil, or by a writing executed like a Will, or 
by Destruction, 68. 
XXL No Alteration in a Will shall have any effect unless 
executed as a Will, 68. 

XXII. No Will revoked to be revived otherwise than by 

Re-execution or a Codicil to revive it, 68. 

XXIII. A Devise not to be rendered inoperative by any 

subsequent Conveyance or Act, 69. 

XXIV. A Will shall be construed to speak from the Death 

of the Testator, 69. 
XXV. A Residuaiy Devise shall include Estates com- 
prised in lapsed and void Devises, 69. 
XXVI. A general Devise of the Testator's Lands shall 
include copyhold and leasehold as well as 
freehold Land 69. 
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XXVII. 



XXVIII, 



XXIX. 



XXX. 



XXXI. 



XXXII. 
XXXIII. 



XXXIV. 



XXXV. 
XXXIV. 



A general Gift shall include Estates over which the 
Testator has a general Power of Appoint- 
ment, 70. 

A Devise without any Words of Limitation shaH 
be construed to pass the Fee, 70. 

The Words " die without Issue," or *' die without 
leaving Issue," shall be construed to mean die 
without Issue living at the death, 70. 

No Devise to Trustees or Executors, except for a 
Term or a Presentation to a Church, shall pass a 
Chattel Interest, 71. 

Trustees under an unlimited Devise, where the 
Trust may endure beyond the Life of a Person 
beneficially entitled for Life, to take the Fee, 71. 

Devises of Estates Tail shall not lapse, 72. 

Gifts to Children or other Issue who leave issue 
living at the Testator's Death shall not 
lapse, 72, 

Act not to extend to Wills made before 1838, nor 
to Estates pur autre Vie of Persons who die before 
1838, 72. 

Act not to extend to Scotland, 73. 

Act may be altered this Session, 73. 
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